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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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VinE City Dairy, INc. AMA Docket No. M 36-5. Order No. 36 
— pooling and pricing provisions — Monetary assess- 
ments — challenges to — Milk transfers — distributing 
plant — pool plant — Burden of proof — failure to sus- 
tain — Diemissal Se ee PE AB SE A A A a. 1335 


(No. 17,333) 


In re VINE CiTy Dairy, INC. AMA Docket No. 36-5. Decided August 
27, 1976. 


Order No. 36—pooling and pricing provisions—Monetary assessments 
—challenges to—Milk transfers—distributing plant—pool plant—Burden of 
proof—failure to sustain—Dismissal 


Where petitioner failed to sustain its burden of proof that the assessments complained of 
herein are unlawful and that the provisions of Order No. 36 are in conflict with the 
Constitution and the Act, the petition is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
John B. Carroll, Syracuse, NY, for petitioner. 
Garrett B. Stevens, for respondent. 


Decision by Donald A. Campbell, Judical Officer. 


DECISION AND ORDER 


In this proceeding under § 8c (15) (A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), Administrative Law 
Judge Victor W. Palmer filed an initial Decision and Order on July 12, 
1976, dismissing the petition on the merits. Petitioner appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to the Administrative Procedure Act has 
been delegated (37 F.R. 28475; 38 F.R. 20795).* 

1. The office of Judicial Officer is a career position established pursuant to the Act of 


April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 


ed., Appendix, p. 550). 1998 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
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Upon a careful consideration of the entire record in this case, the 
initial Decision and Order is adopted as the final Decision and Order 
herein. Petitioner’s request for oral argument, which is discretionary (7 
CFR 900.65 (b) (1)), is denied inasmuch as (i) oral argument would not 
appear to be helpful in view of the nature of the issues, and (ii) the 
petitioner’s contentions are completely lacking in merit. 


An issue not discussed in the initial Decision is that the word “or” in 7 
CFR 1036.7(b) should be interpreted as “and” in view of the legislative 
history of the milk Order in 37 F.R. 23782. The regulatory provision 
referred to provides (7 CFR 1036.7, emphasis supplied): 


§ 1036.7 Pool plant. 
Except as provided in paragraph (e) of this section, “pool plant” means: 
(a) A distributing pool plant that has: 


(1) Route disposition, except filled milk, during the month of not less than 50 per- 
cent (40 percent for each month of April through August) of the total receipts of flu- 
id milk products, except filled milk, that are approved by a duly constituted health 
authority for fluid consumption and that are physically received at such plant or 
diverted as producer milk pursuant to § 1036.13 to plants other than those quali- 
fied as pool plants pursuant to this paragraph; and 


(2) Route disposition, except filled milk, in the marketing area during the month 
of not less than 15 percent of the receipts described in subparagraph (1) of this para- 
graph. 


(b) A supply plant from which during the months of September, October, and 
November, not less than 50 percent, and in all other months not less than 40 per- 
cent, of the total quantity of milk approved by a duly constituted health authority 
for fluid consumption that is physically received (excluding that diverted from other 
plants) at such plant from dairy farmers and handlers defined in § 1036.9(c) or 
diverted as producer milk pursuant to § 1036.13 to pool plants and nonpool plants 
is transferred or diverted to and physically received in the form of fluid milk prod- 
ucts, except filled milk, at pool plants qualified under paragraph (a) of this section 
or’ disposed of as route disposition in the marketing area. 


The legislative history apparently’ relied on by petitioner (see Appeal, 
p. 1; original Brief, pp. 3-4) states (837 F.R. 23782, 23783; emphasis 
supplied): 


(c) Specifying plant at which diverted milk shall be pooled. The order should be 


2. Construed as “and” by petitioner. 

3. Petitioner’s Appeal, consisting of 1-' pages, does not clearly reveal petitioner's argu- 
ments. Although it could be dismissed for failure to comply with the rules of practice (7 
CFR 900.65(a)), an examination of the record reveals that there is no valid argument peti- 
tioner could make, and, therefore, the petition is dismissed on the merits rather than for 
procedural deficiencies. 
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clarified to specify that all milk diverted from a pool distributing plant to other 
plants (expect another pool distributing pIant) shall be considered as having been re- 
ceived at the distributing plant in determining its qualification to pool. 


To qualify as a pool plant for each month, a distributing plant must have route 
disposition of 50 percent (40 percent in April-August) of its receipts of fluid milk 
products. In addition, its route disposition in the marketing area during the month 
must be at least 15 percent of such receipts. 


Petitioner apparently contends (see Appeal, p. 1; original Brief, pp. 3- 
4) that the second paragraph quoted above indicates that route dis- 
position is necessary before a plant meets the definition of a pool supply 
plant (defined in 7 CFR 1036.7(b)); but the second paragraph quoted 
above expressly relates to a pool distributing plant (defined in 7 CFR 
1036.7(a)), and merely paraphrases the qualifications set forth in 7 CFR 
1036.7(a) of a pool distributing plant. That legislative history in no way 
supports petitioner’s argument that route distribution is required to be a 


poo! supply plant. 


For the reasons set forth in Judge Palmer’s initial Decision, peti- 
tioner’s other arguments are similarly withut merit. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


PRELIMINARY STATEMENT 


This proceeding was initiated by petition of a milk handler who seeks 
to avoid monetary assessments imposed by the Market Administrator of 
Order No. 36. Order No. 36 (7 CFR 1036; hereinafter “the Order”) regu- 
lates the handling of milk in the Eastern Ohio-Western Pennsylvania 
marketing area and was promulgated by the Secretary of Agriculture 
pursuant to the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. §§ 601 et seq.; hereinafter “the Act”). The petition 
was filed pursuant to section 8c (15) (A) of the Act (7 U.S.C. § 608c (15) 
(A)) which authorizes handlers subject to an order to petition the Secre- 
tary of Agriculture for relief from any unlawful order provision or any 
obligation imposed in connection therewith. The rules of practice which 
govern are 9 CFR §§ 900.50 - 900.71. 


The challenged assessments were precipitated by milk transfers from 
petitioner’s plant in Westfield (Chautauqua County), New York, to three 
outlets in Pennsylvania causing petitioner to be assessed, for certain 
months, as operator of a partially regulated distributing plant, and, for 
others, as operator of a fully regulated pool plant. 
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Respondent joined issue on the petition by its answer filed on October 
17, 1975, whereupon, on December 16, 1975, a hearing was held in 
Rochester, New York, at which the parties were represented by their 
counsel of record. Immediately prior to the commencement of the one 
day hearing, a prehearing conference was held which is summarized and 
amplified at pages 4 through 11 of the hearing transcript. 


The hearing consisted of the Market Administrator’s testimony 
explaining his application of the Order provisions to petitioner and 
identifying various exhibits which were either the underlying reports, 
billings or determinations in issue, or had been prepared by his office to 
illustrate the computations involved in determining the applicable 
assessment rate and the dollar amount of assessments charged 
petitioner. The only additional evidence came from petitioner’s General 
Manager explaining the relationship between petitioner corporation and 
the Golden Glow Dairy of Erie, Pennsylvania, as well as the competitive 
impact of the assessment upon Vine City Dairy. 


During the course of testimony from the Market Administrator, 
petitioner requested and was granted permission to amend its petition to 
include a challenge to the lawfulness of the Order’s application of 
location adjustment differentials to Class I prices. Both at the conclusion 
of the hearing and subsequent to its close, requests were made for 
official notice to be taken of a large body of material encompassing 
various decisions by the Secretary relating to Order No. 36 and the 
amendment of its provisions. The relevancy of much of this material was 
not then demonstrated and rulings have been reserved until now. 


A briefing schedule set at the close of the hearing was altered and 
extended pursuant to subsequent requests of the parties, whereby 
petitioner filed its brief on March 15, 1976, respondent filed its brief on 
May 17, 1976, and the time for petitioner to file a reply brief expired on 
June 4, 1976. 


FINDINGS 


1. Petitioner is a milk handler which receives and distributes milk 
from its plant located in Chautauqua County, New York. During the 
period November 1972 through October 1975, in addition to its normal 
shipments of milk to outlets in Chautauqua County, a market 
unregulated by any federal milk order, petitioner transferred milk to the 
following outlets in the State of Pennsylvania which are included within 
the Eastern Ohio-Western Pennsylvania marketing area regulated by 
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Order No. 36: 


a) A plant operated by Golden Glow Dairy located at 24th Street in 
Erie, Pennsylvania, which during the period in question was fully 
regulated by Order No. 36 as within the Order’s definition of a “pool dis- 
tributing plant”. 


b) An auxiliary facility owned and operated by Golden Glow Dairy 
located at Metz Street, Erie, Pennsylvania, which was a loading station 
and distribution point for milk and not in any sense a milk processing 
plant. Milk was delivered to this location from petitioner’s plant in 
Golden Glow packages which were then loaded onto and transported by 
Golden Glow trucks to wholesale and retail outlets. 


c) A retail store located in the city of Northeast, Pennsylvania, 
which was owned by I.G.A. 


2. Mr. Cleo Taylor has been designated as the Order’s Market Ad- 
ministrator and has been empowered by the Secretary of Agriculture 
pursuant to 7 U.S.C. § 608c (7) (C) to administer and apply the pro- 
visions of Order No. 36. It is the determinations by Mr. Taylor 
(hereinafter “the Market Administrator”) imposing the various assess- 
ments of Order No. 36 upon petitioner which petitioner seeks to upset. 
In arriving at these determinations, the Market Administrator applied 
the definition sections of the Order (7 CFR §§ 1036.2 through 1036.9), 
together with the sections applicable to the computation of financial 
obligations under the Order (7 CFR §§ 1036.50, 1036.52, 1036.71, 
1036.75, 1036.76, 1036.78, 1036.85 and 1036.86). 


3. For the period November 1972 through October 1975, assessments, 
which on November 30, 1975, totaled $32,323.59 ($31,241.25 of which 
was owed to the producer-settlement fund) were charged petitioner as a 
handler operating a plant which the Market Administrator determined 
was subject to regulation under the Order as follows: 


Nov. 1972 thru Dec. 1973 - Partially regulated distributing plant. 
Jan. 1974 thru May 1974 - Fully regulated supply plant. 

June and July 1974 - Partially regulated distributing plant. 

Aug. 1974 - Unregulated and no assessments charged. 

Sept. 1974 thru June 1975 - Fully regulated supply plant. 

July and Aug. 1975 - Fully regulated distributing plant. 

Sept. and Oct. 1975 - Fully regulated supply plant. 


4. An audit by the Market Administrator’s office of the records of 
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Golden Glow Dairy and a subsequent audit of petitioner’s records dis- 
closed that during the period November 1972 through December 1973, 
milk was transported directly from petitioner’s plant to the I.G.A. store. 
Inasmuch as the I.G.A. store is not a plant, milk deliveries to it by 
petitioner constitute “route disposition” under § 1036.3 of the Order, 
and petitioner’s plant thereby met the definition of a “distributing 
plant” under § 1036.5 of the Order during those months. However, 
petitioner’s route disposition in the market during November 1972 
through December 1973 was less than 15% of its plant’s total monthly 
fluid milk receipts, and, for that reason, it was not a “pool plant” as 
defined in § 1036.7, was not subject to full regulation under the Order 
and was instead assessed for each month of November 1972 through 
December 1973 as an operator of a “partially regulated distributing 
plant” pursuant to§ 1036.8(c)and§ 1036.76. 


5. Commencing in January of 1974, petitioner met the requests of its 
customer Golden Glow Dairy for additional milk to enable Golden Glow 
to fulfill a newly acquired school contract for packaged milk. These 
additional transfers of milk from petitioner’s plant to Golden Glow 
(shipped in half-pint, pint, quart and half-gallon paper milk cartons 
bearing the Golden Glow label), during the period January 1974 through 
October 1975, were of sufficient volume that, with the exception of the 
five months of June, July and August of 1974 and July and August 
1975, petitioner’s shipments of fluid milk products to the market as 
compared to its total applicable monthly milk receipts exceeded the 
percentages set forth in § 1036.7(b) of the Order wherein petitioner’s 
plant was subject to full regulation as a “pool supply plant”. Under 
§ 1036.7(b), as long as some fluid milk product went to a pool plant in 
satisfaction of the section 1036.6 “supply plant” definition, it is 
immaterial how much of the milk went to the Golden Glow loading 
station at Metz Street, rather than the plant at 24th Street, since the 
fluid milk products to the market used, by § 1036.7(b), to determine 
pool supply plant status include both shipments to pool plants (such as 
the 24th Street plant) and route disposition in the marketng area (such 
as disposition to Metz Street). However, when a plant does not meet the 
pool supply plant definition of § 1036.7(b), it is nevertheless subject to 
full regulation and the same assessment rates of it meets the definition 
of a “pool distributing plant” set forth in § 1036.7(a) which is dependent 
upon the plant’s route disposition in the market. Accordingly, based 
upon the determination that petitioner’s milk was actually route dis- 
position because received at the Metz Street loading station rather than 
at Golden Glow’s 24th Street plant, petitioner was assessed as a “pool 
distributing plant” for the months of July and August 1975. In the 
months of June and July 1974, petitioner had route disposition in the 
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market but it was less than 15% of its total monthly fluid milk receipts 
and it was assessed as a partially regulated distributing plant. In August 
of 1974, petitioner had no route sales and was not assessed under the 
Order. 


6. The assessments charged petitioner were related to the Order’s 
Class I price which is subject to the plant location adjustments set forth 
in section 1036.52; this served to reduce the billings to petitioner since 
its plant is located in a minus zone. 


7. The Market Administrator’s determinations were based upon 
movements of milk to destinations within the market and, when 
material, the nature of the facilities at the locations where received. This 
was his exclusive focus because Order No. 36’s pooling and pricing pro- 
visions were not activated or dependent upon whether a bona fide arm’s 
length sale took place, or the point in time when a sale may have been 
considered complete under commercial law. Accordingly, findings on the 
relationship between petitioner and Golden Glow Dairy have limited 
bearing upon the legal propriety of the Market Administrator’s deter- 
mination, but since both parties have proposed such findings and 
principally to conclude their debate, it is found: 


a) Golden Glow Dairy is an individual proprietorship owned and 
managed by Theodore Gross. 


b) Theodore Gross is also President and majority stockholder of 
petitioner, Vine City Dairy, which is a New York corporation managed 
by his son, David Gross. For all purposes pertinent to this proceeding, 
Vine City and Golden Glow have been treated as separate entities even 
though the officers and stockholders of Vine City are: 


Theodore Gross, President, who owns 90% of the outstanding stock; 
David Gross, Treasurer, who owns 5% of the stock and serves as General Manager; 
Jeanette Gross, Vice President, who is Theodore’s wife; and 


Karen Gross, Secretary, who is David’s wife, and who, together with Jeanette Gross, owns 
the remaining 5% of the stock. 


8. No evidence has been presented in support of petitioner’s 
allegations that Order No. 36 and its relevant provisions were not duly 
promulgated pursuant to adequate notice; or are based upon improper 
and inadequate findings; or lack the support of substantial evidence of 
record; or have created unlawful trade barriers to the free movement of 
milk into the marketing area; or constitute an illegal delegation of power 
to the Market Administrator; or in any other sense violate either the 
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Constitution or pertinent statutes. 


RULINGS ON PROPOSED FINDINGS 


All proposed findings by both parties have been considered and to the 
extent they are not contained in the findings set forth above, are denied 
for not accurately embodying the relevant and material evidence of 
record. 


RULINGS ON REQUESTS FOR OFFICIAL NOTICE 


Official notice is hereby taken of all materials actually cited or 
referenced in the briefs of the parties. All other materials that are the 
subject of requests not previously decided, are excluded for failure to 
demonstrate relevance as required by 7 CFR 900.60(d). 


CONCLUSIONS 


Petitioner has failed to prove that the assessments charged under 
Order No. 36 are in any sense unlawful. The Market Administrator’s 
determinations follow exactly the precepts of Order No. 36, and 
petitioner failed to demonstrate any support for the petition’s 
generalized and non-specific allegations that the controlling provisions 
of Order No. 36 are in conflict with the Constitution, the Administrative 
Procedure Act and the Act under which the Order was promulgated. 


The prehearing conference did little to narrow issues and the hearing 
that followed served basically as an educational session in which the 
Market Administrator led the way through the labyrinth formed by the 
operative provisions of the milk order he administers. The only other 
evidence was that of petitioner’s General Manager who basically com- 
plained of the expenses his company must bear, by reason of its ship- 
ments to outlets within the regulated market, as compared to its 
unregulated competitors. In those months in which petitioner has been 
determined to be subject to full regulation under the Order, it has been 
assessed, as expressly required by the Order’s provisions, on all of its 
fluid milk receipts that month including milk utilized for shipments to 
unregulated markets. This is not unusual under the milk order program 
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and the consequent economic detriment that befalls the milk handler 
normally unassociated with the market is a lawful incident of the pro- 
gram and does not constitute a “trade barrier”. See Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308 (3d Cir. 1968), 27 A.D. 1029, cert. denied, 394 
U.S. 929 (1969). 


On brief, petitioner advanced argument on only two of its many points 
of initial challenge. Oniy those two warrant discussion since, despite the 
brief’s caveat that “all other points urged in petition or in the hearing are 
reasserted herein”, this is an adversary proceeding with the burden of 
proof on petitioner requiring petitioner to demonstrate the validity of 
each basis for overruling agency action it would assert. Having neither 
supplied evidence nor otherwise demonstrated such “other points”, 
petitioner, in effect, abandoned them by failing to meet this burden 
which has been held to require more than proofs “remote and fanciful”, 
or “a purported analogy”. See Wawa Dairy Farms Inc. v. Wickard, 56 F. 
Supp. 67, 70, (E.D. Pa. 1944), 3 A.D. 930, 935, affirmed, 149 F.2d 860 
(3rd Cir. 1945), 5 A.D. 716; and Sterling Davis Dairy v. Freeman, 253 F. 
Supp. 80, 86, (D. N.J. 1965), 24 A.D. 1411, 1418. 


The issues remaining for consideration are: 


1. Should milk deliveries to the Metz Street location of Golden Glow 
have been treated by the Market Administrator as if received at Golden 
Glow’s 24th Street processing plant and thereby not as route disposition 
in the marketing area? 


2. Are the location adjustment differentials specified in section 
1036.52 of the Order illegal in light of Zuber v. Allen, 396 U.S. 168? 


The first issue involves interpretation of § 1036.3 of the Order: 
§ 1036.3 Route disposition. 


“Route disposition” means a delivery (except toa plant. ... of a fluid milk product... .” 


Petitioner asserts that the Metz Street location of Golden Glow is a 
clear adjunct of Golden Glow’s processing operation at the 24th Street 
plant and deliveries to either location should be treated as deliveries to 
the plant and not, therefore, as “route disposition”. 


Preliminarily, even if this were a correct assertion, assessments for 
only two of the months in question would be affected; see findings 4 and 
5, supra. Petitioner is apparently unaware of this and may be confused 
due to a misconstruction of the Market Administrator's testimony. 


The testimony (Tr. 120-121), which petitioner apparently misunder- 
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stands and upon which it has based its proposed finding 7, solely related 
to petitioner’s partial regulation as a result of sales to the 1.G.A. retail 
store during the period November 1972 through December 1973; the 
testimony was not intended to apply to movements of milk to the Metz 
Street facility during the subsequent months when petitioner was fully 
regulated. By earlier testimony (Tr. 110-115) the Market Administrator 
explained that he did treat, in all but two of the subsequent months of 
full regulation, all milk going to Golden Glow as if it went to the 24th 
Street plant since for assessment purposes this resulted in identical 
charges to petitioner. Accordingly, only the assessments for the months 
of July and August 1975 would be reduced if the deliveries to 24th 
Street were treated as plant disposition rather than route disposition 
since those were the only months in which this distinction was determi- 
native of whether petitioner’s plant was a “pool plant”. And, if this 
determination was erroneous for those months, the reduction to which 
petitioner would be entitled would not equal the approximate amount of 
$3,000.00 assessed petitioner for the months of July and August 1975 
as a fully regulated distributing plant, since that amount would have to 
then be replaced by the complicated assessment computations that 
attach to partially regulated distributing plants. (Tr. 49-62 and Ex. 3). 
But even if petitioner sought through its argument to avoid only this 
small part of the total assessments, it may not do so. 


An implicit basis of its argument on this issue, as shown by petition- 
er’s proposed findings 12 and 13, is a misreading of underscored lan- 
guage in a 1968 finding by the Secretary, at 33 F.R. 3476: 


“Route disposition. The term “route disposition” would mean a delivery (except to 
a plant), either directly or through any distribution facility (including disposition 
from a plant store, vendor, or vending machine), of a fluid milk product classified as 
Class I. 


Fluid milk products may be moved from a milk plant to a distribution facility such 
as a warehouse, loading station or storage plant. The distribution from such latter 
points would be considered a route disposition from the milk plant. To do otherwise 
would be inappropriate because it would consider the disposition of fluid milk 
products to have been made at the temporary storage facility instead of at the loca- 
tion at which such products are received by retail and wholesale purchasers.” 


Petitioner interprets “milk plant” in the underscored passage as de- 
noting a plant which owns a loading station. But when read in conjunc- 
tion with the immediately preceding sentence, the Secretary’s meaning 
is unmistakable. He is referring to a milk plant from which fluid milk 
products have moved to a loading station. It is clear, therefore, that the 
Secretary was unequivocal in his determination that all milk moving toa 
loading station (such as Golden Glow’s Metz Street facility) must be con- 
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sidered route disposition by the milk plant from which it moved (peti- 
tioner’s plant). : 


The meaning of the word “plant” as used in section 1036.3 was never 
in doubt and did not require special definition of the type contained in 
Order No. 2 as petitioner’s brief goes on to argue. But even if Order No. 
36 were construed as implicitly defining “plant” as broadly as Order No. 
2 (7 CFR 1002.8), this would not necessitate deliveries to the Metz Street 
facility being treated as receipts by Golden Glow’s 24th Street plant. 
Similar arguments were made respecting Order No. 2 itself, and the Ju- 
dicial Officer expressly rejected them holding that the Order’s broad 
definition of “plant” did not require milk receipts to be determined on a 
constructive basis in place of the location within the market where the 
milk was actually first unloaded. See In re Dairymen’s League Coopera- 
tive, Inc., 28 A.D. 1498 (1969); affirmed, Dairymen’s League Coopera- 
tive Association, Inc. v. Hardin, (S.D. N.Y. 1971), 30 A.D. 170. 


Accordingly, petitioner’s argument that milk actually unloaded at 
Golden Glow’s Metz Street facility should be treated as having been re- 
ceived at the Golden Glow plant at 24th Street must be rejected as con- 
flicting with the plain meaning of section 1036.3. 


The final issue remaining for consideration, is petitioner’s contention 
that the Order’s application of location differentials (7 CFR 1036.52) to 
Class I prices is a “thinly veiled attempt to set up nearby farm differen- 
tials by another guise and is illegal under Zuber v. Allen, 396 U.S. 168”. 
The simple answer to this contention is that Zuber v. Allen held illegal 
adjustments applicable to Order prices based upon the location of farms 
rather than the plant to which the milk is delivered. The Market Admin- 
istrator testified, and the provision itself demonstrates, that the 
challenged differential is based solely upon the location of the plant 
where the milk is first received from the farmers. It is therefore a provi- 
sion of the type expressly approved in Zuber. See also, Sunny Hill Farms 
Dairy Co. v. Hardin, 446 F.2d 1124 (8th Cir. 1971). It should also be 
noted that application of location adjustments under 7 CFR 1036.52, to 
the milk transfers here involved, actually resulted in reduced assess- 
ments to petitioner since petitioner’s plant is in a minus zone. (Tr. 78- 
79). 


There being no other arguments to be considered, the petition should 
be dismissed for the reasons stated. 


ORDER 


The petition is dismissed on the mertis. 
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(No. 17,334) 


In re FRANK STROMAN. GSL Docket No. 14. Decided September 7, 1976. 


Order of Dismissal 


Daniel Wentzell, for complainant. 
J. Shane Creamer, Philadelphia, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


ORDER OF DISMISSAL 


The parties hereto have reached agreement on the disposition of this 
matter and have notified the Court of the terms of such agreement by 
filing the attached Settlement Agreement. 


Further, the parties having reached such agreement, Complainant 
now moves for the dismissal of the Complaint, and the Respondent con- 
curs therewith. 


IT IS THEREFORE ORDERED, the Complaint is hereby dismissed 
and these proceedings are closed. 
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Ho.tcoms, A. S. HPA Docket No. 18. Petition for Recon- 
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(No. 17,335) 
In re A.S. HOLCOMB. HPA Docket No. 18. Decided September 17, 1976. 


Petition for Reconsideration—denial of 


Victor W. Palmer, Administrative Law Judge. 
Alexander Samofal, for complainant. 
Norwood Robinson, Winston Salem, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On August 12, 1976, respondent filed a petition for reconsideration of 
the Decision and Order filed herein on July 26, 1976, and requested a 
stay of said Decision and an opportunity to submit oral argument. Since 
the issues have been adequately briefed, and oral argument would not 
appear to be helpful to the Judicial Officer, the request for oral argu- 
ment is denied. The request for a stay is denied inasmuch as it is con- 
cluded that the Decision and Order filed on July 26, 1976, correctly dis- 
posed of the issues presented in this case. 


In respondent’s petition for reconsideration, respondent refers to the 
comments made by the Judicial Officer in the Decision filed July 26, 
1976, that “neither the legislative history nor this record indicates that 
the proper use of wedges on a horse causes a horse to exhibit the symp- 
toms of physical distress of the type associated with soring. Further- 
more, there is nothing in the legislative history or in this record to in- 
dicate that a veterinarian could not readily distinguish between a horse 
which has had its front hoofs built up with wedges and a horse which has 
been subjected to one or more soring agents.” 


Contrary to respondent’s contentions, I did not take official notice of 


any facts with respect to (i) the effect of the proper use of wedges on a 
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horse or (ii) the ability of a veterinarian to distinguish between a horse 
which had its front hoofs lawfully built up with wedges and a horse 
illegally sored. On the other hand, Judge Palmer, in his Initial Decision, 
p. 9, without expressly saying so, took official notice of the fact that if 
wedges were lawfully used on a horse, the horse “might exhibit the 
symptoms of physical distress of the type associated with soring.” It 
must be inferred that he also took official notice of the fact that a veter- 
inarian could not readily distinguish between a horse which had been 
illegally sored and a horse which had had its hoofs lawfully built up with 
wedges. 


Without taking official notice of the contrary facts, I merely held that 
there was no information in the legislative history of the Act or in the 
record of this case to justify such official notice by Judge Palmer. 
Accordingly, I did not take official notice of those facts officially noticed 
by Judge Palmer, and, therefore, did not construe the statute narrowly, 
as did Judge Palmer. 


Since the law is well settled that a remedial statute should be liberally 
construed to achieve the purposes of the Act, I would not construe the 
statute in the narrow manner set forth by Judge Palmer unless 
compelled to do so by plain legislative history. 


Even if I had taken official notice of certain facts with respect to 
wedges—which I did not—it is settled that official notice may be taken 
of legislative facts, and that the “trial method is not required for 
development of general facts that are used for making law or policy” (see 
Davis, Administrative Law Text, § 7.05, at p. 164 (8rd ed. 1972)). See, 
also, id. at§ 15.03. 


In order to afford both parties an opportunity to submit information 
with respect to the effect of wedges on a horse and the ability of a veter- 
inarian to determine whether a horse had been illegally sored, the 
parties were afforded an opportunity to file excerpts from texts or other 
reliable information or affidavits by experts relating to such matters. 


Examination of the affidavits and information submitted by both 
parties convinces me that I correctly refused to take official notice of the 
facts which were officially noticed by Judge Palmer, and which formed 
the basis for his narrow construction of the Act. None of the affidavits 
indicates that the proper use of wedges causes symptoms similar to 
those caused by intentional soring from chemical or mechanical means. 
The improper use of wedges, which could cause such similar symptoms, 
would come under the broad phrase “any other cruel or inhumane 
method or device” (15 U.S.C. 1821(a)(4)). See, also, 9 CFR 11.1(t)(2). 


- @® 


a 


ww Ee w]e 


A.S. HOLCOMB 1349 
Cite as 35 A.D. 1347 


Of greatest importance is the affidavit by Dr. E. E. Everson, a Depart- 
ment veterinarian, that: , 


None of the above methods [including the use of wedges] will produce sensitivity 
to the pastern area. Neither will it produce the so called “granulomas” with blood 
serum seeping from them. These conditions are only produced by irritation made by 
the use of chemical irritants such as oil of mustard, being the most common agent 
used, in the pastern area with the mechanical irritant such as chains or other action 
devices. The use of chemical agents and mechanical devices are used in combination. 


Neither of the veterinarians who submitted affidavits for respondent 
contradicted Dr. Everson in that respect, i.e., neither of respondent’s 
veterinarians stated that the use of wedges would cause any sensitivity 
to, or abnormal condition of, the pastern area (which was the basis for 
the finding in this case that respondent’s horse was sored). Accordingly, 
the issue of wedges—which was not involved in this case until it was 
mentioned after the hearing by the Administrative Law Judge—has no 
real bearing on the issues in this case. 


The respondent further contends that the Judicial Officer erred in tak- 
ing official notice of the facts that— 


It is to be expected that in many, if not most, cases under the Horse Protection 
Act, the only evidence of soring will be the expert opinion of a veterinarian who 
testifies on the basis of his observation or examination that in his professional 
opinion, a particular horse was sored by the use of some chemical or mechanical 
agent, for the purpose of affecting its gait. It should be further expected that the 
veterinarian will frequently not be able to tell whether the soring agent used was 
mechanical, or chemical or both. 


Those statements are based on my cumulative experience from review- 
ing the testimony of numerous veterinarians in other Horse Protection 
Act cases, and I am convinced of the accuracy of those views. 


Respondent also contends that the action of Congress in amending the 
Horse Protection Act on July 13, 1976, (90 Stat. 915) “provides an in- 
valuable source of insight into the meaning of certain sections of the 
Horse Protection Act of 1970 which formed the basis of this action” 
(Petition, p. 3). However, an examination of those amendments and the 
legislative history relating thereto offers no support to the respondent in 
this case. 


Respondent’s other contentions relate to matters which were pre- 
viously considered in the Decision and Order filed on July 26, 1976, and 
are not persuasive. 
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(No. 17,336) 


In re NATIONAL BEEF PACKING COMPANY. I & G Docket No. 59. Decided 
August 23, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against it for the violations 
found. Respondent is sanctioned as specified herein and is ordered to conduct its 
business as agreed upon by the parties as set forth on the order herein. 

Marshall Marcus, for complainant. 

Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seq.), and regulations promulgated there- 
under (7 CFR Part 50 et seq.), to withdraw Federal Meat Grading and 
Acceptance Services from respondent. A formal Complaint, signed by 
the Director, Livestock Division, Agricultural Marketing Service, was 
served on respondent on August 20, 1976, setting forth the allegations 
which constituted the grounds for this Administrative Proceeding and 
availing respondent the opportunity to answer said allegations. 


It is being deemed desirable to the parties in this action to settle these 
matters, pursuant to section 50.21(b) a Stipulation and the terms of the 
following consent Order were agreed to by the parties on August 20, 
1976. A copy of that agreement is attached hereto and made a part 
hereof. 


In these circumstances, and consistent with the agreement of the 
1350 
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parties: 
IT IS ORDERED THAT: 


1. Federal meat grading and acceptance services shall be withdrawn 
from and denied to respondent’s plant located at Liberal, Kansas, for a 
period of 30 days commencing on August 28, 1976. Twenty-seven (27) 
days of such withdrawal and denial of services (August 31-September 
25) shall be suspended and such suspension shall be effective for a period 
of one year beginning August 28, 1976, provided that respondent at the 
Liberal, Kansas, plant commits no obvious violations of the Rules and 
Regulations relating to Federal meat grading and acceptance services, 
such as alteration or misuse of any Federal grade identification or 
related offense, during said one-year period, reinstatement of penalty 
being based on respondent’s admission of or a formal finding of violation 
of this Order. 


2. Respondent agrees that only the combination quality and yield 
grade rollers will be used on all meat graded and identified at the 
Liberal, Kansas, plant for a period of 60 days beginning August 31, 
1976. Respondent further agrees that no yield grade stamps will be re- 
moved from any wholesale cuts for a period of 60 days beginning August 
31, 1976. 


3. Respondent shall maintain manifest records of all shipments of 25 
or more wholesale beef cuts from the Liberal, Kansas, plant, which rec- 
ords shall be retained for no less than two weeks following the date of 
shipment and shall be subject to review by the Meat Grading Branch. 


4. Respondent shall submit to the Meat Grading Branch for approval, 
an affirmative action plan designed to preclude violations of the Federal 
grading and acceptance service rules and regulations. The plan shall 
include at a minimum: 


A. Designating a plant official to be responsible for reviewing all 
wholesale beef cuts to insure they comply with the Department’s grade 
identification regulations. 


B. Provisions for the Company to notify all employees concerning 
Company policy with respect to alterations of grade identification or 
other violations of meat grading regulations. 


C. The filing of quarterly reports submitted to Meat Grading 
Branch regarding Company actions to preclude violations of meat grad- 
ing regulations. 


5. Respondent’s failure to comply with the terms of the affirmative 
action program shall constitute a breach of this Consent Order. 
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6. The terms of paragraphs 3 and 4 herein shall be effective for a 
period of one year beginning August 28, 1976. 


A copy of this order shall be served on the complainant and 
respondent. 
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(No. 17,337) 


In re Mrs. J.C. Woop. LAWA Docket No. 50. Decided July 20, 1976. 


Identification of animals — failure to supply or incomplete — Primary 
enclosures — failure to construct in accordance with regulations — Required 
form — failure to send with shipment — incomplete — Sanction 


Where respondent violated the Act and the regulations issued thereunder as found herein 
in connection with her operations as a Class B dealer under the Act, respondent is sus- 
pended as a registrant thereunder for a period of 10 days. 


Thomas E. Bundy,for complainant. 
David Collins, Macon, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This administrative proceeding under the Laboratory Animal Welfare 
Act, as amended, (7 U.S.C. 2131 et seq.) hereinafter sometimes referred 
to as the Act, was instituted by a complaint filed November 24, 1975 
charging the Respondent’ with having violated the Act and the regula- 
tions issued thereunder. In particular, Respondent was charged with 


1 At the oral hearing, Complainant amended the Complaint by changing “J.C. Wood”, the 
originally named Respondent to “Mrs. J. C. Wood” wherever it appeared in the Complaint 
and Paragraph III of the Complaint was deleted and the allegations set forth therein were 
withdrawn. 


1353 





1354 LABORATORY ANIMAL WELFARE ACT 
Cite as 35 A.D. 1353 


(1) on or about March 26, 1975 of having sold, offered for transportation, and 
caused to be transported, in commerce, four dogs from LaPlata, Missouri, to Puppy 
Center, 1142 N. Britan Avenue, West Hartford, Connecticut and of having violated 
the Act and the regulations in the following two respects: 


(a) Two of the dogs were not identified as required by the regulations in that 
the tags or collars used to identify such animals did not contain all of the 
information required to appear thereon by the regulations, and 


(b) Such shipment was not accompanied with a copy of ANH Form 18-6, re- 
vised, completed as required by the regulations. 


(2) on or about June 23, 1975, of having sold, offered for transportation, and 
caused to be transported, in commerce, from LaPlata, Missouri, to Puppy Center, 
West Springfield, Massachusetts, 16 puppies and 6 kittens, and in connection with 
such shipment violated the Act and the regulations and standards in the following 
respects: 


(a) The six kittens and six of the puppies were not identified by official tags 
or otherwise identified as required by the regulations. 


(b) Seven of the remaining puppies were not identified as required by the 
regulations in that the tags or collars used to identify such animals did not 
contain all of the information required to appear thereon by the regulations. 


(c) The primary enclosures containing such animals were not fitted with a 
floor of a material which would prevent animal excreta from entering lower 
enclosures when the animals were stacked in transit. 


(3) on or about June 30, 1975, of having sold, offered for transportation, and 
caused to be transported, in commerce, from LaPlata, Missouri, to Puppy Center, 
Memorial Avenue, West Springfield, Massachusetts, 11 puppies, and in connection 
with such shipment violated the Act and the regulations in the following respects: 


(a) Nine of said puppies were not identified as required by the regulations in 
that the tags or collars used to identify such animals did not contain all of the 
information required to appear thereon by the regulations. 


(b) Such shipment was not accompanied with a copy of ANH Form 18-6, re- 
vised, completed as required by the regulations. 


(4) on or about July 21, 1975, of having sold, offered for transportation, and caused 
to be transported, in commerce, from LaPlata, Missouri, to Puppy Center, 339 
Russell Road, Hadley, Massachusetts, 18 puppies, and in connection with such ship- 
ment violated the Act and the regulations issued under the Act in the following 
respects: 


(a) Ten of said puppies were not identified as required by the regulations in 
that the tags or collars used to identify such animals did not contain all of the 
information required to appear thereon by the regulations. 


(b) Such shipment was not accompanied with a copy of ANH Form 18-6, 
revised, completed as required by the regulations. 


Mrs. Wood’s Initial Response was as follows: 
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Nov. 28, 1975 
“Dear Sir: 


I have not knowingly violated or intentionally violated the Animal Welfare Act. Ido 
not know what I have done wrong? I have put the U.S.D.A. paper on each shipment. 
It was stapled to a tag on a crate. I have & my customers have tagged their dogs and 
were all tagged according to regulation as far as we knew how. Please explain what 
information was not put on correctly. Dr. Simpson my U.S.D.A. vet was out here & 
asked me if I was putting on the USDA forms. I was & have been all year. Please 
clarify what was wrong. Also on IV it is stated the container was not with proper 
material on the floor. It was fixed exactly like all the rest - a water proof bottom as 
the R.E.A. required & the air lines required. You can inspect the way my crates are 
fixed at any time before they leave my kennel & we go to a vet office for H.C. before 
we ship. What information was required that I have not been supplying? I do not 
know what I have done wrong. I will submit to an oral hearing if you so desire. 
Please let me know if you wish more information.” 


On December 16, 1975 an Answer’ was filed on behalf of Respondent 
by counsel in which, inter alia, she affirmatively alleged: “that when 
those dogs [March 26, 1975] left her possession and control, all of them 
were properly tagged as required by law and the tags did contain all of 
the information required by the regulations to appear thereon. Such 
shipment was accompanied with a copy of the ANH Form 18-6, revised, 
which form was completed as required by the regulations”; that with re- 
spect to the June 23, 1975 transaction, Respondent admitted that 16 
puppies and 6 kittens were sold and caused to be transported from 
LaPlata, Missouri, to West Springfield, Massachusetts, but denied the 
remaining allegations contained in paragraphs (a)(b) and (c) and affirma- 
tively alleged”, *** that when those puppies and kittens left her posses- 
sion and control, all of them were properly tagged as required by law and 
the tags did contain all of the information required by the regulations to 
appear thereon. The primary enclosures containing such animals were 
fitted with a floor of a material which would prevent animal excreta 
from entering lower enclosures when the animals were stacked in 
transit”; and that, with respect to the June 30, 1975 transaction, Re- 
spondent admitted that eleven puppies were sold and caused to be trans- 
ported from LaPlata, Missouri to West Springfield, Massachusetts, and, 
inter alia, affirmatively alleged that”, *** when those dogs left her pos- 
session and control, all of them were properly tagged as required by law 
and the tags did contain all of the information required by the regula- 
tions to appear thereon. Such shipment was accompanied with a copy of 
the ANH Form 18-6, revised, which form was completed as required by 
the regulations; and similar admissions, denials, and affirmative allega- 


2 At the oral hearing it was indicated that the Answer upon which the Respondent went to 
hearing, was the typewritten Answer filed by Counsel on behalf of Respondent. 
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tions were made with respect to the July 21, 1975 shipment of eighteen 
puppies. 

The oral hearing herein was held February 19, 1976, in Columbia, Mis- 
souri before Dorothea A. Baker, Administrative Law Judge, United 
States Department of Agriculture. Complainant was represented by 
Thomas E. Bundy, Esquire, Office of General Counsel, United States 
Department of Agriculture, and Respondent was represented by John 
David Collins, Collins and Grimm, 107'% North Rollins, Macon, Missouri 
63552. 


In due course, the parties filed briefs, the last of which was filed May 
21,1976. 


PERTINENT STATUTORY AND REGULATORY PROVISIONS 


The Complaint alleges that Respondent has wilfully violated sections 
10 and 11 of the Act (7 U.S.C. 2140 and 2141) and sections 2.50(b), 2.51 
and 2.75(b) (9 CFR 2.50(b), 2.51 and 2.75(b)) of the applicable regula- 
tions and section 3.12(d) of the standards (9 CFR 3.12(d)). As herein 


pertinent, 


Section 10 of the Act sets forth, inter alia, 


“§ 2140. Recordkeeping by dealers, exhibitors, and research facilities 


Dealers and exhibitors shall make and retain for such reasonable period of time as 
the Secretary may prescribe, such records with respect to the purchase, sale, trans- 
portation, identification, and previous ownership of animals as the Secretary may 
prescribe, upon forms supplied by the Secretary. Research facilities shall make and 
retain such records only with respect to the purchase, sale, transportation, identifi- 
cation, and previous ownership of live dogs and cats. Such records shall be made 
available at all reasonable times for inspection and copying by the Secretary.” 


Section 11 of the Act provides: 


“§ 2141. Marking and identification of animals 


All animals delivered for transportation, transported, purchased, or sold, affect- 
ing commerce, by a dealer or exhibitor shall be marked or identified at such time 
and in such humane manner as the Secretary may prescribe: Provided, That only 
live dogs and cats need be so marked or identified by a research facility.” 

Section 2.50(b) (9 CFR 2.50(b)) of the regulations set forth, relative to 
identification of animals, as herein pertinent: 


(b) Except as otherwise provided in this section, when a Class B dealer or ex- 
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hibitor purchases or otherwise acquires a dog or cat, affecting commerce, he shall 
immediately affix to such animal’s neck ‘an official tag of the type described in 
§ 2.51 by means of a collar made of material generally acceptable to pet owners as a 
means of identifying their pet dogs or cats, but if the dog or cat is not purchased or 
acquired, affecting commerce, by said dealer or exhibitor, such animal must be so 
tagged at the time it is delivered for transportation, transported, or sold, affecting 
commerce, by said dealer or exhibitor: Provided, however, That if such dog or cat is 
already identified by an official tag which has been applied by another dealer or 
exhibitor, it is not necessary that any subsequent dealer or exhibitor replace the tag 
on such animal, but the Class B dealer or exhibitor may replace such previously at- 
tached tag with his own official tag, and in which event, the Class B dealer or exhibi- 
tor shall correctly list both official tag numbers in his records of purchase which 
shall be maintained in accordance with §§ 2.75 and 2.77 and the new official tag 
number shall be used on all records of subsequent sales of such dog or cat: And 
provided further, That no official tag need be affixed to any such dog or cat that has 
been identified by means of a distinctive and permanent tattoo marking approved 
by the Deputy Administrator: And provided still further, That no official tag need 
be affixed to any puppy or kitten less than 16 weeks of age that has been identified 
by means of a plastic type collar acceptable to the Deputy Administrator and which 
has the information (which shall be legibly placed thereon) as required for an official 
tag pursuant to§ 2.51. 


Section 2.51 (9 CFR 2.51), relating to form of official tag, sets forth: 


§ 2.51 Form of official tag. 


The official tag shall be made of a durable alloy such as brass, bronze, or steel or of 
a durable plastic. Aluminum of a durable thickness and quality may be used. Such 
tag shall be circular in shape and not less than 1% inches in diameter. Each tag shall 
be embossed or stamped with the letters “USDA” and numbers and letters identify- 
ing the State, dealer, and animal, as set forth in Figure 1. Such tags shall be serially 
numbered and there shall be no duplication of numbers of any one dealer or exhibi- 
tor. 


Section 2.75(b) (9 CFR 2.75(b)) of the regulations sets forth: 
(b) One copy of ANH Form 18-5, revised, completed as required by this section, 
shall accompany each shipment of animals acquired by a dealer, and one copy of 


ANH Form 18-6, revised, completed as required by this section, shall accompany 
each shipment of animals sold or otherwise disposed of by a dealer 


Section 3.12(d) of the standards, relating to transportation, states: 


(d) Animals shall not be placed in primary enclosures over other animals in transit 
unless each enclosure is fitted with a floor of a material which prevents animal ex- 
creta from entering lower enclosures. (9 C.F.R. 3.12(d)). 


FINDINGS OF FACT 


1. (a) Mrs. J. C. Wood, hereinafter referred to as the respondent, is 
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an individual doing business located at Route 1, LaPlata, Missouri 
63549. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling, offering for transporta- 
tion and transporting, affecting commerce, for compensation or profit, 
animals for research or teaching purposes or for exhibition purposes or 
for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the reg- 
ulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. The alleged violations are summarized as follows: 


3. The violations, which were alleged to have occurred on or about 
March 26, 1975, June 23, 1975, June 30, 1975, and July 21, 1975, in- 
volved animals which were taken from Respondent’s farm north of 
LaPlata, Missouri, by truck to St. Louis, Missouri, where they were 
delivered to the REA for shipment by air to various destinations. 


4. The evidence of record does not establish the circumstances which 
existed at the time the animals were “offered for transportation” to the 
REA at the airport in St. Louis. 


5. The testimony and the documentary evidence relate to inspections 
which took place at other airports several days later while the animals 
were in transit. It has not been established that when the animals were 
“offered for transportation” in St. Louis, they did not have collars, that 
the collars which they did have did not contain the proper information, 
that one of the crates did not have the proper kind of floor in it and that 
the shipments were not accompanied by forms which were properly 
filled out, except as reflected on Exhibit No. 6, and the testimony rele- 
vant thereto. 


6. The persuasive evidence of record does establish that with respect 
to the July 21, 1975, shipment, the Respondent failed to cause such 
shipment to be accompanied with an ANH Form 18-6, revised, com- 
pleted as required by the regulations. Said ANH Form (Exhibit No. 6) 
18-6, does not contain all of the information required to appear thereon. 


7. By reason of the facts set forth in Finding No. 6, supra, the Re- 
spondent has violated section 10 of the Act and section 2.75(b) (9 C.F.R. 
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2.75(b)) of the regulations. 


CONCLUSIONS 


In support of its contentions of violations, Complainant refers to the 
testimony of W. Allan Smith, an Animal and Plant Health Inspection 
Service investigator who “observed” the shipment of four (4) dogs in 
three (3) crates on March 26, 1975 at National Airport consigned by Re- 
spondent to Puppy Center, West Hartford, Connecticut. As a result of 
such observations, the witness discerned that the plastic collars of two of 
the puppies did not contain numbers denoting the animal, although they 
did contain the numbers denoting the State and letters denoting the 
dealer that had tagged the animal. The witness Smith further testified 
that ANH Form 18-6, revised, which accompanied the shipment of four 
dogs was not completed according to the regulations in that Respond- 
ent’s dealer license number was not entered in item 4, the identification 
of the animal was incomplete, there was no number to identify the dogs, 
and the weights were not filled in. 


With respect to the June 23, 1975 shipment, Mr. Yankowsky, an Ani- 
mal and Plant Health Inspection Service technician, “observed” the ship- 
ment at Logan Airport, Boston, Massachusetts, on June 25, 1975, and as 
a result thereof prepared a report which, together with his testimony, 
sets forth, inter alia, that the “USDA Identification” was “Incomplete”, 
that some of the kittens and puppies had no identification, that as to 
other puppies, the plastic collars around their necks did not contain all 
of the information thereon as required by the regulations, there being no 
number to denote the animal, and that the bedding of newspapers in the 
bottom of the crates did not cover the entire floor of all the crates and 
that excreta entered lower crates when they were stacked in transit. 


Regarding the June 30, 1975 shipment, the witness Yankowsky “ob- 
served” the shipment on or about July 2, 1975, at Logan Airport, 
Boston, Massachusetts, at which time he determined that nine (9) of the 
eleven (11) puppies were not properly identified, that although all eleven 
puppies had plastic collars, nine (9) did not have a number denoting the 
animal. It was further noted, that there was no ANH Form 18-6 accom- 
panying said shipment. 


Concerning the July 21, 1975 shipment, Complainant maintains that 
some of the puppies Respondent shipped to Hadley, Massachusetts, were 
not identified as required by the Regulations and were not accompanied 
by a completed copy of ANH Form 18-6, revised, as required by the 
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Regulations. Further, it was found that the accompanying ANH Form 
18-6, revised, did not contain all of the information required to appear 
thereon, in that it did not contain Respondent’s “Dealer License No.” nor 
was there any entry made for “Delivery By” and no “Bill of Lading No.” 
Complainant further maintains there were other deficiencies relating to 
how the animals were shipped, no numbers denoting the animal, 
whether the animals were young or adult, the animal’s weights, lack of 
indication of distinctive marks, no indication of breed or type or descrip- 
tion of animal. Complainant points out that, under the regulations, Re- 
spondent was obligated to complete items 1 through 13 on Form ANH 
18-6, revised. The witness’s findings were based upon observations on 
July 23, 1975. 


Respondent maintains that the Complainant has not borne its burden 
of proof and notes that the violations alleged by the Complainant oc- 
curred on March 26, 1975, June 23, 1975, June 30, 1975 and July 21, 
1975 and that all of the animals involved on those dates were taken from 
Respondent’s farm north of LaPlata, Missouri, where they were de- 
livered to the REA for shipment by air to various destinations. A per- 
suasive point argued by the Respondent is that the Government offered 
no evidence, whatsoever, concerning the circumstances which existed at 
the time the animals were “offered for transportation” to the REA at the 
airport in St. Louis. The Complainant’s case was silent as to whether or 
not any representative of the Department of Agriculture had made any 
inspection in the airport at St. Louis. Neither of the Government’s wit- 
nesses claimed to know what the circumstances were at the time the ani- 
mals were “offered for transportation” at the airport in St. Louis. The 
question remains unanswered as to why the animals were not inspected 
in the St. Louis airport at a time when they had just left the Respond- 
ent’s premises, as opposed to inspection at the Washington and Boston 
airports. 


There is also raised a legal question as to whether or not the Complain- 
ant has borne its burden of proof. Inasmuch as plastic collars such as 
utilized by Respondent were legal’, and the evidence does not establish 
that when the animals were offered for transportation in St. Louis, they 
did not have collars, it is concluded that Respondent has not borne its 
burden of proof with respect thereto. Likewise, evidence that a partic- 
ular crate did not have a waterproof floor in it when it arrived in Boston 
does not prove that the condition existed when the shipment was offered 
for transportation in St. Louis. 

3 The witness Smith acknowledged that he accepts plastic collars as a means of identifica- 
tion. The Complainant, through Counsel, stated at the oral hearing that it was not proceed- 


ing on the theory that an improper tag was used on an animal based on the age of that ani- 
mal. 
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Further, Respondent points out, as very significant, the fact that 
neither of the inspectors had any of the collars, or photos or copies of 
any of the collars which they claim were on the animals, but which did 
not contain all of the proper information. 


Respondent on brief, decries the use of presumption, or undue infer- 
ence, in the circumstances of this case, stating inter alia, “It would be 
difficult to imagine something more readily subject to change than the 
condition of a shipment of puppies in flimsy wooden crates.” 


A careful review of the evidence indicates that Complainant’s employee, Mr. Smith, 
inspected two airports: Washington, D.C., and the Baltimore-Washington Inter- 
national Airport at Friendship. No reason was given, explicitly, for not inspecting in 
St. Louis. However, the following testimony has been noted: 


“Q. Could the REA have kept you from inspecting? 

A. Oh, yes. 

Q. They can prevent you from inspection of these animals? 
A. That is their property, yes. 


Q. And there aren’t any regulations or laws that permit you as an official of 
the United States Government to make this inspection unless they permit it? 


A. They can keep us from doing it, yes, sir.” 
(Tr. 19, 20) 


Other testimony of record indicates that the reason why inspection 
was done at certain airports and not at others was attributable to 
whether REA would permit it. (Tr. 43). 


The testimony of Mr. Yankowsky, en toto, is less than persuasive as to 
the thoroughness and carefulness of his inspections, as they pertain to 
the alleged violations. The contradictions therein should not be resolved 
against the Respondent. Also of import, is the fact that the inspections 
were made at a time when the animals had left the possession and con- 
trol of Respondent. 


Although the Complainant has the burden of proof, it asserts its fail- 
ure to produce the ANH forms 18-6, or copies thereof, (with the ex- 
ception of Exhibit No. 6) should be overcome by placing the burden on 
Respondent to produce them. The burden of proof does not shift so 
lightly. The Complainant could have inspected and copied any forms 
18-6 which Respondent had. By not doing so, it would indeed be unjust 
to require Respondent, at the oral hearing to produce same to prove the 
Government’s case. In fact, one of the Complainant’s witnesses testified 
that he did not have a copy of the 18-6 Form he “observed” because “* ** 
the dogs were going out of state and REA in Washington will not allow 
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us to take pictures or photostatic copies of any papers with a shipment. 
It could be obtained at the pet store where the dogs were consigned. 
Since those pet stores aren’t dealers, they don’t have to keep those forms 
and they don’t have to give them to us either.” (Tr. 19). 


The inspectors did not have search warrants and the authority to open 
the crates and to handle the animals came from an oral supervisory 
directive. 


Based upon consideration of the entire record evidence, it is found and 
concluded that the Complainant’s proof establishes only that ANH Form 
18-6, revised, being Exhibit No. 6, which is a reproduction of the form 
which accompanied the July 21, 1975, shipment, does not contain all of 
the information required to appear thereon and a violation of the Act 
and of the regulations has occurred. 


Complainant seeks a “meaningful” sanction. There is contradictory 
evidence with respect to the degree of “assistance” rendered Respondent 
by Dr. Simpson, the Area Veterinarian. It appears reasonable to con- 
clude, however, that Respondent expressed interest in being in com- 
pliance and obedience with the Act and relied on Government personnel 
to point out any deficiencies. She was not criticized or advised that she 
was not filling out her ANH Forms 18-6 correctly. 


Complainant has recommended a cease and desist order and a forty- 
five (45) day suspension of Respondent’s license. 


Because a violation of the Act and of the regulations has occurred, a 
sanction is required. However, under the circumstances of this case, a 
suspension of forty-five (45) days appears excessive and unduly harsh. A 
cease and desist order is assurance that Respondent will comply in the 
future and a 10 day suspension is deemed adequate and appropriate for 
the one violation established by record evidence. In order to assure that 
the Act and the regulations are complied with, the cease and desist order 
should encompass all the alleged violations, and not just the one proven 
by the evidence of record. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to identify dogs and cats by means of an official tag or a dis- 
tinctive and permanent tattoo or otherwise as provided by the regula- 
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tions with all of the information required to appear thereon by the 
regulations. 


2. Failing to complete a copy of ANH Form 18-6, revised, as required 
by the regulations, and to have such form accompany each shipment of 
animals sold or otherwise disposed of by Respondent. 


3. Failing to provide primary enclosures housing animals with a floor 
of a material which prevents animal excreta from entering lower enclo- 
sures when such animals are to be placed over other animals in transit. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of ten (10) days. 


This Order shall become effective thirty-five* (35) days after service of 
the Order upon Respondent, unless appealed to the Secretary pursuant 
to section 4.20 of the Rules of Practice (9 C.F.R. 4.20). 
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(No. 17,338) 


In re GARNETT R. FALLS. P&S Docket No. 5232. Decided September 1, 
1976. 


Concent order—Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and regulations in connection with his operations as a dealer thereunder as found 
herein. Respondent is suspended as a registrant under the Act for 10 days. 


Allan R. Kahan, for complainant. 
B. C. Baldwin, Jr., Lynchburg, VA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et segq.). 


Respondent filed an answer on February 11, 1976, in which he ad- 
mitted the address of his principal place of business; denied that he is in 
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the business of buying and selling livestock in commerce for his own ac- 
count; denied he is registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock; admitted that some of the checks issued 
in payment for livestock purchased in commerce were returned unpaid 
due to insufficient funds in respondent’s account; denied that others 
were returned unpaid, and alleged extenuating circumstances not of 
respondent’s doing as the reason, and denied all other allegations. 


The proceeding was scheduled for oral hearing on June 17, 1976. On 
June 10, 1976, respondent filed an amended answer and on June 14, 
1976, attorney for complainant moved to vacate the oral hearing date. 
On June 15, 1976, respondent filed a revised amended answer in which 
the respondent consented to the issuance of an order setting forth find- 
ings of fact based on the allegations set forth in the complaint as the 
findings of fact of the Secretary of Agriculture, the order to become 
effective on the sixth day after service on respondent; and waiving all 
hearings and the report of the Hearing Examiner. 


On August 9, 1976, respondent filed a further amended answer in 
which he admitted the facts alleged in paragraph I of the Complaint, ad- 
mitted the Secretary’s jurisdiction in this matter, and consented to the 
issuance of an order containing findings of fact based on the allegations 
set forth in the Complaint as the findings of fact of the Secretary of 
Agriculture, the order to be effective on the sixth day after service upon 
the respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Garnett R. Falls, herein referred to as the respondent, is an in- 
dividual with his principal place of business located at Amherst, Vir- 
ginia, and whose mailing address is Box 49B, Route 2, Amherst, Vir- 
ginia 24521. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued checks 
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which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


Date of Amount of 

Purchase Purchased At Purchase 

8/7/74 Roanoke Live Stock Market, Inc. $1,527.82 
Roanoke, Virginia 

8/28/74 Roanoke Live Stock Market, Inc. 3,092.05 
Roanoke, Virginia 

9/23/74 Lynchburg Livestock Market, Inc. 1,410.24 
Lynchburg, Virginia 

9/24/74 South Boston Livestock Market 1,705.62 
South Boston, Virginia 

10/7/74 Lynchburg Livestock Market, Inc. 1,583.38 
Lynchburg, Virginia 

11/6/74 Roanoke Live Stock Market, Inc. 2,264.73 
Roanoke, Virginia 

11/13/74 Roanoke Live Stock Market, Inc. 4,496.82 
Roanoke, Virginia 

1/14/75 South Boston Livestock Market 414.95 
South Boston, Virginia 

1/21/75 South Boston Livestock Market 138.26 
South Boston, Virginia 

1/28/75 South Boston Livestock Market 875.19 
South Boston, Virginia 

2/19/75 Roanoke Live Stock Market, Inc. 978.60 
Roanoke, Virginia 

4/1/75 South Boston Livestock Market 963.43 


South Boston, Virginia 


3. Respondent, in connection with his operation as a dealer, on or 
about the dates and in the transactions specified in Finding of Fact 2 
above, and at divers other times during the period of November 13, 1973 
through June 30, 1975, purchased livestock in commerce and failed to 
pay, when due, the full purchase price for such livestock. 


4. Respondent, in connection with his operations as a dealer in com- 
merce, failed to keep and maintain accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his busi- 
ness, including (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses, and net worth; (2) monthly reconciliations of his 
bank accounts; (3) sale invoices; (4) inventory records; and (5) all buyers’ 
invoices for his livestock purchases. 


CONCLUSIONS 
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By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213 (a)). 


By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213 (a)), and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Finding of Fact 4 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks in payment for the purchase of livestock in com- 
merce unless respondent has sufficient funds on deposit in the account 
upon which such checks are drawn; and 


2. Failing to pay, when due, the full purchase price for livestock pur- 
chased in commerce. 


Respondent shall make and keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his busi- 
ness as a dealer. 


Respondent is suspended as a registrant under the Act for a period of 
ten (10) days. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,339) 


In re RAYMOND P. MILLS, JR. P&S Docket No. 5316. Decided September 
1, 1976. 


Consent order—Sanction 
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Respondent has consented to issuance of the order herein against him for wilfully violating 
the Act and the regulations as found herein. Respondent is ordered to cease and desist 
from said violations, and respondent is supended as a registrant under the Act for 30 
days and thereafter until he demonstrates that he is no longer insolvent. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent’s financial 
condition does not meet the requirements of the Act and that the 
respondent wilfully violated provisions of the Act and the Regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations in the Complaint, neither admits nor denies the remaining al- 
legations, waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions in the Complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Raymond P. Mills, Jr., herein referred to as the respondent, is 
an individual whose address is R.F.D. No. 2, Box 65, Rixeyville, Virginia 
22737. 


(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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2. (a) As of July 3, 1975, respondent’s current liabilities exceeded his 
current assets. As of that date, respondent had current liabilities total- 
ing approximately $66,381.11, and no current assets, resulting in an ex- 
cess of current liabilities over current assets of $66,381.11. 


(b) As of July 31, 1975, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities 
totaling approximately $66,165.24, and no current assets, resulting in 
an excess of current lilabilities over current assets of $66,165.24. 


(c) Respondent’s current liabilities presently exceed his current 
assets. 


3. During the period from July 3, 1975 through July 31, 1975, 
respondent engaged in business as a dealer in commerce notwithstand- 
ing that during this period respondent’s current liabilities exceeded his 
current assets. 


4. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions specified in paragraph IV of the 
Complaint, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid because respondent 
did not have and maintain sufficient funds, to pay such checks, on 
deposit in the bank account from which such checks were to be paid. 


5. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions specified in paragraphs IV and V 
of the Complaint, purchased livestock in commerce and failed to pay, 
when due, the full purchase price for such livestock. 


(b) As of August 27, 1975, there remained unpaid by the respond- 
ent approximately $10,758.89 for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 5, respondent 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 1372 


has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tion 201.43(b) of the Regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Operating as a dealer in commerce while his current liabilities ex- 
ceed his current assets; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank account from which such checks 
or drafts are to be paid; and 


3. Failing to pay, when due, the full purchase for livestock purchased 
in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter until he demonstrates that he is no longer 
insolvent. When respondent demonstrates that he is no longer insolvent, 

a supplemental order will be issued in this proceeding terminating the 
suspension, after the expiration of the thirty-day period. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
respondent. 


Copies hereof shall be served upon the parties. 


(No. 17,340) 


In re BOB STEPHENS. P&S Docket No. 5308. Decided September 1, 1976. 


Consent order—Sanction 
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Respondent has consented to issuance of the order herein against him for violations of the 
Act and regulations in connection with his eperations as a market agency thereunder 
as found herein. Respondent is suspended therefor for 30 days and thereafter until the 
deficit in his custodial account is eliminated. 


Thomas C. Heinz, for complainant. 
Clarence Bentley, Dallas, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that the financial condition of the respondent does not meet the 
requirements of the Act and that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the Complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bob Stephens, hereinafter referred to as the respondent, is an 
individual doing business as Southern Indiana Livestock Exchange, 
whose address is Route 6, Box 132, Scottsburg, Indiana 47170. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating the 
Southern Indiana Livestock Exchange stockyard, a posted stockyard 
under the Act; 


(2) Engaged in the business of selling livestock in commerce on 
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acommission basis; and 


(3) Registered with the Secretary of Agriculture as market 
agency to sell livestock in commerce on a commission basis. 


2. (a) Respondent’s current liabilities as of July 1, 1975, exceeded his 
current assets. As of said date, respondent had current liabilities total- 
ing $58,993.00, and current assets totaling $35,922.00, resulting in an 
excess of current liabilities over current assets of $23,071.00. 


(b) Respondent’s current liabilities as of September 3, 1975, ex- 
ceeded his current assets. As of said date, respondent had current li- 
abilities totaling $70,001.00, and current assets totaling $35,172.00, 
resulting in an excess of current liabilities over current assets of 
$34,829.00. 


(c) Respondent’s current liabilities presently exceed his current 
assets. 


3. Respondent, during the period from July 1, 1975, through Septem- 
ber 3, 1975, engaged in business as a market agency in commerce not- 
withstanding that during such period respondent’s current liabilities ex- 
ceeded his current assets. 


4. Respondent failed to maintain and use properly his “Custodial 
Account for Shippers’ Proceeds,” thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that, as of September 22, 1975, 
respondent had outstanding checks drawn on his “Custodial Account for 
Shippers’ Proceeds” in the amount of $1,374.75 and had to offset such 
checks, cash in said bank account in the amount of $0.00, no deposits in 
transit and no current proceeds receivable, resulting in a deficiency of 
$1,374.75 in funds available to pay shippers their proceeds. 


5. Respondent, in connection with his operations as a market agency 
in commerce, on or about the dates and in the transactions set forth 
below, issued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned on a commission basis, which checks 
were returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account upon 
which such checks were drawn: 


No. Head Amount 
Date Consignor and of 
Species Check 
7-25-75 Robert G. Scott 6 cattle $697.50 
7-25-75 Roger D. Wooten 7 cattle 152.25 


Corydon, IN. 
7-26-75 Charles Choate 2 horses 355.00 
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No. Head Amount 
and of 
Date Consignor Species Check 
Jeffersonville, 
IN. 
7-26-75 Butch Schirmer 1 horse 170.00 


Carrollton, KY. 


6. Respondent, in the transactions referred to in Finding of Fact 5 
above, sold livestock at the stockyard on a commission basis and failed to 
pay, when due, to the consignors the net proceeds derived from such 
sales. As of September 22, 1975, there remained unpaid respondent net 
proceeds checks isssued to consignors in amounts totaling $1,374.75. 


CONCLUSIONS 


By reason of the facts stated in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts stated in Findings of Fact 3 and 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 312(a)), and section 201.42 of the regulations (9 CFR 
201.14). 


By reason of the facts stated in Findings of Fact 5 and 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act, (7 
U.S.C. 208 and 213(a)), and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 


Inasmuch as respondent has consented to the issuance of the Order set 
out below and complaint has recommended such Order be issued, the 
Order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Operating as a market agency while his current liabilities exceed 
his current assets; 


2. Failing to maintain his “Custodial Account for Shippers’ Proceeds” 
in conformity withe thr provisions of section 201.42 of the regulations 
(9 CFR 201.42); 
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3. Issuing checks or drafts in payment of the net proceeds resulting 
from the sale in commerce of consigned livestock without having and 
maintaining sufficient funds, to pay such checks or drafts, on deposit in 
the bank accounts from which such checks or drafts are to be paid; and 


4. Failing to pay to consignors, when due, the net proceeds derived 
from the sale in commerce of consigned livestock. 


Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until he demonstrates that he is no longer in- 
solvent and that the deficit in his “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated. When respondent demonstrates that he is no 
longer insolvent and that the deficit in his “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated, a Supplemental Order will be issued 
in this proceeding terminating this suspension, after the expiration of 
the 30 day period. 


Such Order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


(No. 17,341) 


In re BURLEY COMMISSION YARDS, INC. and JIM PALEN. P&S Docket No. 
5295. Decided September 2, 1976. 


Consent order—Sanction 


Respondents have consented to issuance of the order herein against them for wilful vio- 
lations of the Act and the regulations in connection with their operations as a market 
agency thereunder as found herein. Respondents are ordered to cease and desist from 
such violations, and the corporate respondent is suspended as a registrant under the 
Act for 10 days and thereafter until the deficit in the custodial account is eliminated. 


Allan R. Kahan, for complainant. 
Herman Bedke, Burley, ID, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemerited (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admist the juris- 
dictional allegations of the complaint, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure under the 
Rules of Practice (9 CFR 202.1 et seq.), and consent to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
sixth day after service upon respondents. Complainant has recom- 
mended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Burley Commission Yards, Inc., herein referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Burley, Idaho, and whose business address is 1100 Occidental 
Avenue, Burley, Idaho 83318. 


(b) The corporate respondent is, and at all times material herein 
was: 


(1) Engaged in the business of conducting and operating the 
Burley Commission Yards, Inc., Burley, Idaho, a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


(c) Jim Palen, hereinafter referred to as the individual respondent, 
is an individual whose address is Box 339, Burley, Idaho 83318. 


(d) The individual respondent is, and at all times material herein 
was, president of the corporate respondent and in charge of the oper- 
ations of said respondent and does now and did at all times material 
herein formulate, direct and control the policies, practices and activities 
of said respondent. 


2. The corporate respondent, under the direction, control and man- 
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agement of the individual respondent, during the period from June 30, 
1975 through July 23, 1975 failed to maintain and use properly its 
“Custodial Account for Shippers’ Proceeds”, thereby endangering the 
faithful and prompt accounting therefor and payment of the portions 
due the owners and consignors of livestock in that: 


(a) As of June 30, 1975, the corporate respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $126,750.28 and had to offset said checks, cash in said bank 
account in the amount of $66,287.71, deposits in transit of $18,379.80, 
and no current proceeds receivable, resulting in a deficiency of 
$42,082.77 in funds available to pay shippers’ proceeds. 


(b) As of July 23, 1975, the corporate respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $101,115.78, an overdraft in its bank account of $1,983.56, 
and had nothing to offset said outstanding checks and bank overdraft, 
resulting in a deficiency of $103,099.34 in funds available to pay ship- 
pers’ proceeds. 


(c) Such deficiencies were due, in part, to respondents’ failure to 
deposit in its “Custodial Account for Shippers’ Proceeds”, within the 
time prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock. 


3. The corporate respondent, under the direction, control and man- 
agement of the individual respondent, in connection with its operations 
as a market agency in commerce, on or about the dates and in the trans- 
actions set forth below, issued checks in purported payment of the net 
proceeds resulting from the sale of livestock consigned on a commission 
basis, which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


Date of Date 
Check Seller Amount Paid 
T1775 Danny Phillips $ 912.71 7/28/75 
6/2675 Reed Whiteley 3,081.53 7/29/75 
6/26/75 Reed Whiteley 776.52 7/29/75 
7/10/75 D. L. Morrison 609.16 7/29/75 
TWAT/T5 Blaine Anderson 1,873.73 7/28/75 
717/75 Blaine Anderson 2,294.57 7/28/75 
7/10/75 Hermon Schroeder 2,409.46 7/31/75 
717/75 Tom Taylor 934.70 7/23/75 
717/75 B& L(Bryce L:S.) 1,298.24 7/29/75 

717/75 Allen Tuma 1,894.58 
7/17/75 Forever Green Farms 1,925.86 7/31/75 


(Anita Twitchell) 


BURLEY COMMISSION YARDS 1379 
Cite as 35 A.D. 1376 


Date of Date 
Check Seller - Amount Paid 
WATIT5 C. W. Woodhorse 618.31 7131/75 
TATNT5 Doug Cranney 711.62 
7/17/75 Ordell Simper 742.89 7/31/75 
7/17/75 Gilbert Dairy 686.01 7/29/75 
TATT5 Kay Searle 316.40 7/24/75 
7/17/75 Jerald Hurding 324.99 7/30/75 
7/10/75 Joe Hauska 350.47 7130/75 
WATTS Delbert Rawlings 439.80 7/29/75 
7/10/75 Leslie Mong 160.50 7130/75 
7/17/75 Ed Plocher 224.60 7/29/75 
717/75 Kenneth Bluebaugh 208.50 7/30/75 
7/17/75 Margret Russell 253.05 7/30/75 
7/3/75 John O'Lees ’ 10,381.55 
TWATIT5 LaMar Loveland 8.50 7/28/75 
T1775 B&L 125.90 7/29/75 
TAT/T5 Louis Bott 909.43 7/31/75 
7/17/75 Robert Hoagland 56.25 7/24/75 
7/17/75 Dee Bingham 1,228.77 7124/75 
TAT/T5 Robert Bedke 1,231.08 7/24/75 
David Toner 340.88 7/24/75 
7/17/75 Joe Flood 393.50 7/24/75 
TATIT5 Mike Bott 186.39 7/24/75 
7/17/75 Marion Fish 200.10 7/24/75 
TATI7T5 Karen Hale 147.00 7/25/75 
T1775 K&G 732.15 7/24/75 
TATIT5 Jewell Merrett 248.69 7/25/75 
WATTS Kent Tracey 276.75 7/24/75 
TAT7I75 Pete Veenstra 307.20 7/25/75 
6/12/75 David Vincent + 239.96 T25/75 
F.H.A. 
7/10/75 Ruben Ward ; 127.13 7/24/75 
717/75 Kenneth Yost 756.53 7/24/75 
T1775 Albert Schwartz 196.50 7/24/75 
TWATIT5 Dell Rudd 2,802.61 7/24/75 
7/17/75 Lee Young 1,129.91 7/24/75 


4. The corporate respondent, under the direction, control and man- 
agement of the individual respondent, on or about the dates and in the 
transactions set forth in Finding of Fact 3 above, sold livestock con- 
signed to the corporate respondent for sale on a commission basis and 
failed to pay, when due, the consignors of such livestock the net proceeds 
resulting from such sale. 


5. The corporate respondent, under the direction, control and man- 
agement of the individual respondent, during the period from on or 
about May 1, 1975, through July 23, 1975, in connection with its oper- 
ations as a market agency selling livestock on commission, in commerce, 
failed to keep accounts, records, and memoranda which fully and cor- 
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rectly disclosed all transactions involved in its business. The corporate 
respondent, during such period failed to keep: (1) a general ledger of 
accounts showing assets, liabilities, income, expenses and net worth; (2) 
a cash receipts and disbursements journal summarized monthly and 
posted to the general ledger; (3) an accounts receivable and accounts pay- 
able ledger; and (4) monthly reconciliations of its custodial and general 
bank accounts. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 hereof, the respond- 
ents have violated sections 307, and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts found in Finding of Fact 3 hereof, the respond- 
ents have wilfully violated sections 304, 312(a) and 307(a) of the Act (7 
U.S.C. 205, 213(a) and 208) and section 201.43(a) of the regulations (9 
CFR 201.43(a)). 


By reason of the facts found in Finding of Fact 4 herein, respondents 
have violated sections 307 and 312(a) of the Act, supra, and section 
201.43(a) of regulations (9 CFR 201.43(a)). 


By reason of the facts found in Finding of Fact 5, the respondents 
have violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issed. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other 
device, in connection with its market agency operations, and the indi- 
vidual respondent in connection with his formulation, direction and con- 
trol of the policies, practices and activities of the corporate respondent 
shall cease and desist from: 


(a) Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)) an amount equal to the proceeds receivable from the sale of 
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consigned livestock; 


(b) Failing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


(c) Issuing checks or drafts to any person in payment of the net pro- 
ceeds resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks or drafts; 


(d) Failing to pay, when due, to the consignors the net proceeds result- 
ing from the sale of consigned livestock in commerce on a commission 
basis. 


The corporate respondent shall keep accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved in its 
business as a market agency subject to the Act including: (1) a general 
ledger of accounts showing assets, liabilities, income, expenses and net 
worth; (2) a cash receipts and disbursements journal summarized and 
posted to the general ledger monthly; (3) an accounts receivable and 
accounts payable ledger; and (4) monthly reconciliations of its custodial 
and general bank accounts. 


The corporate respondent is suspended as a registrant under the Act 
for a period of 10 days and thereafter until it demonstrates that the defi- 
cit in its “Custodial Account for Shippers’ Proceeds” has been elim- 
inated. When the corporate respondent demonstrates that the deficit in 
its “Custodial Account for Shippers’ Proceeds” has been eliminated, a 
supplemental order will be issued in this proceeding terminating the sus- 
pension, after the expiration of the 10 day period. 


This order shall become effective on the sixth day after service thereof 
upon the respondents. Copies hereof shall be served upon the parties. 


(No. 17,342) 


In re SOUTH BOSTON LIVESTOCK MARKET, INC. P&S Docket No. 5207. 
Decided September 3, 1976. 


Consent order—Sanction 
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Respondent has consented to issuance of the order herein against it for violations of the 
Act and regulations in connection with its operations as a market agency thereunder 
as set forth herein. Respondend is ordered to cease and desist from said violations, and 
is suspended as a registrant under the Act for 7 days. 


Stephen E. Hart, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed on November 
17, 1975, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.)). A pro se answer was filed by respond- 
ent on January 21, 1976, and an additional answer was filed by counsel 
for respondent on February 9, 1976. Both answers denied the substan- 
tive allegations of the Complaint. 


At a brief oral hearing held before Administrative Law Judge Doro- 
thea A. Baker at Danville, Virginia, on July 12, 1976, and attended by 
respondent’s officers, by respondent’s counsel, William B. Deas, Esq., of 
the Livestock Law Center, Kansas City, Missouri, and by complainant’s 
counsel, Stephen E. Hart, Esq., Office of the General Counsel, United 
States Department of Agriculture, respondent submitted an Amended 
Answer in which it admits the jurisdictional allegations of the Com- 
plaint, neither admits nor denies the remaining allegations, waives oral 
hearings and further procedure under the Rules of Practice (9 CFR 202.1 
et seq.) and consents to the issuance of a specified Order containing find- 
ings of fact and conclusions based upon the allegations of the Complaint 
and upon the Amended Answer, the Order to become effective on the 
sixth day after service upon respondent. The Amended Answer was filed 
with the Hearing Clerk on July 13, 1976. Complainant has recom- 
mended that the Order consented to by the respondent be issued. Com- 
plainant has also recommended that the respondent’s suspension as a 
registrant under the Act be limited to seven (7) days because respondent 
has demonstrated that the deficit in its “Custodial Account for Shippers’ 
Proceeds” has been eliminated and that it has obtained an adequate bond 
or its equivalent. 
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FINDINGS OF FACT 


1. (a) South Boston Livestock Market, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of business 
located at South Boston, Virginia 24592. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operating the 
South Boston Livestock Market, Inc., a stockyard posted under and sub- 
ject to the provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


2. Respondent, during the period from August 23, 1974 through 
March 28, 1975, failed to maintain and use properly its Custodial 
Account for Shippers’ Proceeds, thereby endangering the faithful and 
prompt accounting therefor and the payment of the portions thereof due 
the owners or consignors of livestock in that: 


(a) As of August 23, 1974 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $36,673.38, and had to offset such checks, cash in said bank account 
in the amount of $11,151.75, no deposits in transit and no current pro- 
ceeds receivable, resulting in a deficiency of $25,521.63 in funds avail- 
able to pay shippers their proceeds. 


(b) As of October 7, 1974 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $37,936.45, an overdraft in its custodial bank account in the amount 
of $8,946.11, and had to offset such checks, 1; no deposits in transit, and 
no current proceeds receivable, resulting in a deficiency of $46,882.56 in 
funds available to pay shippers their proceeds. 


(c) As of October 22, 1974 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $28,789.60, an overdraft in its custodial bank account in the amount 
of $15,371.43, and had to offset such checks, 2! no deposits in transit and 
no current proceeds receivable, resulting in a deficiency of $44,161.03 in 
funds available to pay shippers their proceeds. 








1 Clarifying language 
2 Clarifying language 
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(d) As of November 1, 1974 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $30,797.95, and had to offset such checks, cash in said bank account 
in the amount of $1,535.15, no deposits in transit and no current pro- 
ceeds receivable, resulting in a deficiency of $29,262.80 in funds avail- 
able to pay shippers their proceeds. 


(e) As of March 28, 1975 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $46,563.45, and had to offset such checks, cash in said bank account 
in the amount of $4,470.21, no deposits in transit and no current pro- 
ceeds receivable, resulting in a deficiency of $42,093.24 in funds avail- 
able to pay shippers their proceeds. 


(f) Such deficiencies were due, in part, to respondent’s failure to 
deposit in its Custodial Account for Shippers’ Proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds receiv- 
able from sales of consigned livestock. 


(g) Such deficiencies were also due, in part, to respondent’s failure 
to deposit in its Custodial Account for Shippers’ Proceeds, within the 
time prescribed by the regulations, an amount equal to the proceeds of 
purchases of consigned livestock by Joseph E. Furr, Vice President of 
respondent and by Harrell W. Barker, Secretary of respondent. 


3. Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below, and in other transactions at divers other 
times during the period August 13, 1974 through January 14, 1975, 
permitted Joseph E. Furr, Vice President of respondent, and a separate- 
ly registered dealer, to purchase for his own speculative account live- 
stock which had been consigned to respondent for sale on a commission 
basis. 


Date of Purchase Number of Head Amount of Purchase 
8-13-74 13 $ 3,118.02 
8-27-74 35 8,271.68 
9-3-74 25 4,525.19 
9-10-74 30 7,598.97 
9-17-74 23 4,821.87 
9-24-74 15 3,578.57 
10-1-74 23 4,749.39 
10-8-74 51 7,981.15 
10-15-74 20 3,130.77 
10-22-74 33 5,704.54 
10-29-74 05 1,764.01 
11-5-74 32 7,570.93 
12-3-74 37 5,949.86 


1-14-75 31 4,689.72 


SO. BOSTON LIVESTOCK MARKET 1385 
Cite as 35 A.D. 1381 


4. Respondent, at the stockyard, on_or about the dates and in the 
transactions set forth below, and in other transactions at divers other 
times during the period December 3, 1974 through March 11, 1975, em- 
ployed Robert Howell, a registered dealer, as auctioneer, and permitted 
him to purchase for his own account livestock which had been consigned 
to respondent for sale on a commission basis. 


Date of Purchase Number of Head Amount of Purchase 
12-3-74 30 $ 3,252.66 
1-7-75 13 524.01 
1-28-75 18 1,448.51 
2-4-75 25 1,574.78 
3-11-75 09 729.22 


5. Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below, and in other transactions at divers other 
times during the period October 22, 1974 through March 18, 1975, em- 
ployed Crisman Hardy, a registered dealer, as clerk, and permitted him 
to purchase for his own account livestock which had been consigned to 
respondent for sale on a commission basis. 


Date of Purchase Number of Head Amount of Purchase 
10-22-74 10 $ 923.30 
11-26-74 05 361.51 
12-10-74 12 1,411.02 
1-7-75 04 109.40 
2-11-75 12 1,078.26 
3-11-75 14 999.30 
3-18-75 23 1,91 .54 


6. Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below, during the period November 26, 1974 
through February 18, 1975, employed B. H. Campbell, a registered live- 
stock dealer, as pen man, and permitted him to purchase for his own ac- 
count livestock which had been consigned for sale on a commission basis. 


Date of Purchase Number of Head Amount of Purchase 
11-26-74 07 $ 497.80 
12-3-74 02 171.83 
12-31-74 07 717.26 
1-14-75 04 319.60 
2-11-75 07 832.65 
2-18-75 04 375.90 


7. Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below and in other transactions at divers other 
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times during the period November 5, 1974 through February 4, 1975, 
permitted Joseph E. Furr, Vice President of respondent and a separately 
registered livestock dealer, to use livestock consigned by him to respond- 
ent for sale on a commission basis to fill an order without disclosing to 
the person for whom such purchases were made the true ownership of 
the livestock. 


Date of Purchase Number of Head Amount of Purchase 
11-5-74 04 $ 357.01 
11-19-74 14 990.71 
12-10-74 22 2,128.01 
1-7-75 06 450.63 
2-4-75 07 578.62 


8. Based on the volume of business reported in its annual report 
during the period June 4, 1974, through December 31, 1974, respondent 
was required, under the Act and the Regulations, to increase from 
$18,000.00 to $55,000.00 the amount of bond or bond equivalent main- 
tained to secure the performance of its market agency obligations. Re- 
spondent was notified by the Packers and Stockyards Administration, 
USDA, via certified mail on or about April 24, 1975, that if it continued 
its livestock operations without adequate bond coverage as required 
under the Act and the regulations, it would be in violation of the Act and 
the regulations promulgated thereunder. Notwithstanding such notice, 
respondent continued to engage in the business of a market agency, sell- 
ing livestock on a commission basis, at a posted stockyard, without fur- 
nishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.57 of the regulations (9 CFR 201.57). 


By reason of the facts set forth in Findings of Fact 4, 5 and 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and sections 201.57(a) and 201.66(b) of the regu- 
lations (9 CFR 201.57(a) and 201.66(b)). 


By reason of the facts set forth in Finding of Fact 7 herein, respondent 
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has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and section 201.44 of the regulations (9 CFR 
201.44)). 


By reason of the facts set forth in Finding of Fact 8 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30)). 


Inasmuch as respondent has consented to the issuance of the Order set 
forth below and complainant has recommended that such Order be 
issued, the Order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, directly or 
through any corporate or other device, in connection with respondent’s 
operations as a market agency, shall cease and desist from: 


1. Making such use of shippers’ proceeds in its possession or control as 
will in any manner endanger or impair the faithful and prompt account- 
ing therefor and the payment of the portions thereof due to the person 
or persons entitled thereto; 


2. Failing to maintain its accounts for shippers’ proceeds in conform- 
ity with the provisions of section 201.42 of the regulations (9 CFR 
201.42); 


3. Permitting its owners or officers to purchase livestock from con- 
signments for resale for their own speculative accounts; 


4. Permitting its employees to purchase livestock from consignments 
for resale for their own speculative accounts; 


5. Permitting its employees performing such duties as auctioneer or 
weighmaster or other comparable duties from purchasing livestock out 
of consignment for any purpose for their own accounts; 


6. Employing or permitting any person engaged in buying livestock at 
the stockyard as a dealer or market agency, or any employee or such per- 


son, to perform any service or duty in connection with the furnishing by 
respondent of its services; *! 


7. Using livestock consigned to the market by owners or officers to fill 
an order without proper accounting to the principal; and 


3 Joint Exhibit A refers to “his”; “its” appears to be appropirate. 
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8. Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions in its business as a market agency 
subject to the Act, including true and correct copies of accounts of sale 
and invoices. 


Respondent is suspended as a registrant under the Act for 7 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 


(No. 17,343) 


In re COAST PACKING COMPANY. P&S Docket No. 5254. Decided August 
2, 1976. 


Failure to file answer — admission of facts — Accounts and records — incom- 

plete or incorrect — Accounting — to sellers on the basis of false and incorrect 

weights — Checks or drafts — insufficient funds — Failure to pay when due — 

False and incorrect weights — weighing livestock carcasses at less than correct 

weights — paying sellers on the basis of — Bankruptcy proceeding not a basis for 
dismissal 


Where respondent in connection with its operations as a packer under the Act, issued 
insufficient funds checks in purported payment for livestock carcasses, weighed such 
carcasses before cooling and deducted pounds from their actual weights, accounted to 
and paid sellers on the basis of false and incorrect weights and made incorrect weights 
a part of its accounts and records, respondent wilfully violated the Act and the 
regulations issued thereunder. Respondent is ordered to cease and desist from said vio- 
lations. 


Thomas M. Walsh, for complainant. 
Gilbert Sussman, Portland, OR, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act. It was instituted by a Complaint and Notice 
of Hearing filed by the Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture. The Complaint and 
Notice of Hearing alleged that respondent violated provisions of the Act 
and the Regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and Notice of Hearing and the Rules of Prac- 
tice governing proceedings under the Act (9 CFR 202.1 et seq.) were 
served upon respondent by the Hearing Clerk by certified mail on Febru- 
ary 10, 1976. Respondent was informed in the letter of service that an 
answer should be filed pursuant to the Rules of Practice, and that failure 
to answer denying the allegations in the Complaint and Notice of Hear- 
ing and requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. 


On February 23, 1976, a letter was received by the Hearing Clerk from 
Gilbert Sussman advising that he is attorney for the Trustee in Bank- 
ruptcy of the respondent corporation. In said letter, Mr. Sussman stated: 


... Coast Packing Company is a bankrupt and was adjudicated as such on the basis 
of an involuntary petition filed in the United States District Court for the District of 
Oregon on June 9, 1975. The number of the caption in the District Court is 
B75-1788. 


Coast Packing Company was shut down and ceased to operate on May 24, 1975. Itis 
being liquidated. Under the circumstances, it is probably unnecessary to proceed 
with a hearing or to issue the cease and desist order. Of course, no response will be 


filed. 


The Bankruptcy Act does not make inapplicable a regulatory statute 
which applies to a person or property involved in a bankruptcy proceed- 
ing nor does the institution of bankruptcy proceedings provide an ade- 
quate ground for the dismissal of the Complaint and Notice of Hearing. 
In re American Kosher Provisions, Inc., 28 A.D. 1248 (1969); In re 
Jersey Belle, Inc., 28 A.D. 319 (1969). 


Respondent has failed to file an answer in the manner and within the 
time prescribed in the Rules of Practice, and the material facts alleged in 
the Complaint and Notice of Hearing, which are admitted by respond- 
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ent’s failure to file an answer, are adopted and set forth herein as the 
findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Coast Packing Company, hereinafter referred to as the respond- 
ent, is a corporation organized and existing under the laws of the State 
of Oregon. Respondent’s principal place of business is located at 955 N. 
Columbia Blvd., Portland, Oregon 97217. 


(b) Respondent, at all times material herein, was engaged in the 
business of buying livestock in commerce for purposes of slaughter. 


(c) Respondent, at all times material herein, was a “packer” within 
the meaning of that term as defined in the Act and subject to its pro- 
visions. 


2. Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions specified in paragraph II of the 
Complaint and Notice of Hearing, purchased livestock in commerce for 
purposes of slaughter and in purported payment therefor issued checks 
which were returned unpaid because respondent did not have and main- 
tain sufficient funds on deposit in the bank account upon which they 
were drawn to pay such checks when presented for payment. 


3. Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions specified in paragraphs II and III 
of the Complaint and Notice of Hearing, purchased livestock in com- 
merce for purposes of slaughter and failed to pay, when due, the full pur- 
chase price of such livestock. 


4. Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions specified in paragraph IV of the 
Complaint and Notice of Hearing, purchased meat in commerce and in 
purported payment therefor issued checks which were returned unpaid 
because respondent did not have and maintain sufficient funds on de- 
posit in the bank account upon which they were drawn to pay such 
checks when presented for payment. 


5. Respondent, on or about the dates and in the transactions specified 
in paragraph IV of the Complaint and Notice of Hearing, purchased 
meat in commerce and failed to pay, when due, the full purchase price of 
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such meat. 


6. Respondent, in connection with its operations as a packer during a 
period extending from approximately November 1968 through February 
7, 1975, regularly purchased livestock in commerce for purposes of 
slaughter on carcass weight, carcass grade and weight, and live weight 
with guaranteed yield bases. In connection with these purchases, re- 
spondent regularly and consistently (1) weighed the livestock carcasses 
or parts thereof before cooling and deducted five (5) pounds from such 
weight; (2) recorded such false and incorrect weights on its kill sheets; 
(3) issued accountings to the sellers of such livestock on the basis of the 
false and incorrect carcass weights; and (4) paid the sellers of such live- 
stock on the basis of the false and incorrect carcass weights resulting in 
underpayments to the sellers. 


Respondent, during the period from February 3, 1975 through Febru- 
ary 7, 1975, in connection with the weighing of livestock carcasses or 
parts thereof derived from livestock purchased by respondent in com- 
merce on carcass weight, carcass grade and weight, and live weight with 
guaranteed yield bases, failed to operate its monorail scale in such a 
manner as to insure accurate and correct weights in that it weighed such 
carcasses or parts thereof with its monorail scale adjusted so as to result 
in the deduction from the gross weight of the carcass five (5) pounds tare 
weight in excess of the actual tare weight. 


8. Respondent, in connection with its operations as a packer, failed to 
keep and maintain accounts and records which fully and correctly dis- 
closed the facts of all transactions involved in its business in that it pre- 
pared and retained as part of its records kill sheets and accountings 
showing false and incorrect weights and prices for carcasses or parts 
thereof derived from livestock purchased in commerce for purposes of 
slaughter. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact Nos. 2, 4 and 5, re- 
spondent has violated section 202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has violated section 202(a) of the Act (7 U.S.C. 192(a)), and section 
201.43(b) of the Regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact Nos. 6 and 7, re- 
spondent has violated section 202(a) of the Act (7 U.S.C. 192(a)), and 
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sections 201.78 and 201.99 of the Regulations (9 CFR 201.78, 201.99). 


By reason of the facts set forth in Finding of Fact No. 8, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent Coast Packing Company, its successors, its officers, direc- 
tors, agents, and employees, directly or indirectly through any corporate 
or other device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock, meats and/or 
meat food products purchased in commerce without having and main- 
taining sufficient funds, to pay such checks or drafts, on deposit in the 
bank accounts from which such checks or drafts are to be paid; 


2. Failing to pay, when due, the full purchase price of livestock, meat 
and/or meat food products purchased in commerce; 


3. Failing to operate any scale, owned or controlled by it, in such a 
manner as to insure accurate and correct weights and in accordance with 
sections 201.78 and 201.99 of the Regulations (9 CFR 201.78, 201.99); 


4. Weighing livestock carcasses or parts thereof at other than their 
true and correct weights; 


5. Recording false or incorrect weights or prices on kill sheets or ac- 
countings issued to sellers of livestock; 


6. Issuing accountings to sellers of livestock, livestock carcasses or 
parts thereof on the basis of false or incorrect weights; and 


7. Paying sellers of livestock, livestock carcasses or parts thereof on 
the basis of false or incorrect weights. 


Respondent shall prepare and keep accounts, records and memoranda 
which fully and correctly disclose the facts of all transactions involved in 
its business subject to the Act, including kill sheets and accountings is- 
sued to sellers which are complete and accurate in all details. 


This order shall be effective on the first day after the Decision and 
Order becomes final. * 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 


*The Decision and Order became final September 15, 1976 — Ed. 
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final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice, as amended. 


(No. 17,344) 


In re DON LEONARD. P&S Docket No. 5264. Decided August 9, 1976. 


Answer — failure to file — admission of facts — Accounts and records — incom- 
plete or incorrect — Financial requirements — failure to meet — Checks or 
drafts — insufficient funds — Failure to pay when due — Sanction 


Where respondent wilfully violated the Act and regulations in connection with his opera- 
tions as a dealer thereunder in failing to pay when due, issuing insufficient funds 
checks in purported payment for livestock purchased and received in commerce in 
numerous transactions, among other violations as found herein, respondent is ordered 
to cease and desist from such violations. And respondent is suspended as a registrant 
under the Act for 60 days and thereafter until he demonstrates that he is no longer 
insolvent. 


Stephen E. Hart, for complainant. 
Tom Richards, Lubbock, TX, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that the financial 
condition of respondent does not meet the requirements of the Act, that 
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the respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)), and 
that the respondent has violated section 401 of the Act (7 U.S.C. 221). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. Respondent was informed in the letter of service that an 
answer should be filed in accordance with the Rules of Practice, and that 
failure to answer denying the allegations in the Complaint and request- 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent requested and was granted a thirty (30) day extension of 
time in which to file an answer, but has failed to file an answer within 
the time granted by the extension. Accordingly, the material facts al- 
leged in the Complaint, which are admitted by respondent’s failure to 
file an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Don Leonard, doing business as Don Leonard Cattle Company, 
hereinafter referred to as the respondent, is an individual with his 
principal place of business located at 1207 Avenue B, Levelland, Texas 
79336. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, and as a market agency to buy live- 
stock in commerce. 


2. (a) Respondent’s current liabilities, as of August 20, 1975, ex- 
ceeded his current assets. As of that date, respondent had current liabili- 
ties totaling $535,725.58 and current assets totaling $66,736.55, result- 
ing in an excess of current liabilities over current assets of $468,989.03. 


(b) Respondent’s current liabilities presently exceed his current 
assets. 


3. Respondent, in connection with his operations as a dealer, on or 


ome Qo. CO&< @ & 
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about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor, issued checks or 
drafts which were returned unpaid by the bank upon which they were 
drawn because respondent did not have and maintain sufficient funds to 
pay such checks or drafts on deposit in the account from which such 
checks or drafts were to be paid. 


Date of Date of Check Number of Head Amount of Check Purchased At or 


Purchase or Draft of Cattle or Draft From 

1975 1975 

7127 8/1 47 $20,904.19-C Pre-Feeders, Inc. 
Summerfield, Texas 

7/128 8/1 25 9,164.06-C " . . 

8/3 8/4 46 20,010.72-D Bean Sausage Company 
Early, Texas 

8/5 8/5 138 54,241.15-D Tri-State Cattle 
Feeders, Inc. 
Hereford, Texas 

8/5 8/5 47 21,771.54-D Seven Rivers Farm 


& Cattle Co., Inc. 
Carlsbad, New Mexico 


” 


8/5 8/5 50 20,809.36-D 


4. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in Finding of Fact 3 
above, and in the transactions set forth below, purchased livestock in 
commerce and failed to pay, when due, the full amount of the purchase 
price for such livestock. 


Number of 
Date of Head Purchased At or 
Purchase of Cattle Amount From 

1975 

8/5 53 $20,277.90 Pre-Feeders, Inc. 
Summerfield, Texas 

8/6 27 10,603.35 - . " 

8/6 52 20,385.90 z c P 

7/128 48 21,035.52 H&H Feed Lots, Inc. 
Roscoe, Texas 

7/28 72 23,888.65 Anderson-Skaggs 
Feeding Corporation 
Portales, New Mexico 

7/28 48 15,785.30 a 7 . 

7/30 57 19,464.48 Jon-T Feeders, Inc. 
Seminole, Texas 

7/31 60 19,797.12 - a _ 

8/3 118 36,743.46 Lubbock Feed Lots, Inc. 
Lubbock, Texas 

8/3 48 19,548.00 . . - 


8/4 44 17,802.90 ” ‘i . 
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Number of 
Date of Head Purchased at or 
Purchase of Cattle Amount From 
8/4 122 35,246.82 7 : . 
8/4 18 A = ' 
8/4 18 4,915.68 a ‘ 
8/4 33 8,709.60 : ” x 
8/6 24 9,746.10 Tulia Feedlot, Inc. 
Tulia, Texas 
8/7 91 40,802.58 _ - = 
8/7 53 20,701.92 Mooreman Feed Yards 


Hereford, Texas 


(b) As of November 18, 1975, of the $497,151.81 originally owed 
for the livestock purchased in the transactions set forth in Findings of 
Fact 3 and 4(a) above, there remained unpaid by the respondent a total 
of $309,903.67. 


5. Respondent, in connection with his operations as a dealer, failed to 
keep accounts, records, and memoranda which fully and correctly dis- 
close all transactions involved in his business as a dealer under the Act, 
in that respondent failed to keep and maintain (1) a general ledger of ac- 
counts showing assets, liabilities, income, expenses, and net worth; (2) a 
cash book showing in detail all cash received and disbursed; and (3) 
monthly reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 5 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his operations under the Act, shall 
cease and desist from: 
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1. Issuing checks or drafts in payment for livestok purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including (a) a general ledger of accounts showing as- 
sets, liabilities, income, expenses, and net worth; (b) a cash book showing 
in detail all cash received and disbursed; and (c) monthly reconciliations 
of his bank accounts. 


Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter until such time as he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding termi- 
nating this suspension, after the expiration of the 60 day period. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final* without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended (9 CFR 202.16, 202.18). 
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(No. 17,345) 


In re LEE FARMERS LIVESTOCK MARKET, INC. P&S Docket No. 5273. 
Decided August 24, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violations of 
the Act and the regulations issued thereunder as found herein. Respondent is ordered 
to cease and desist from said violations. 


John E. Ford, for complainant. 
Edgar Bacon, Jonesville, VA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Lee Farmers Livestock Market, Inc., herein referred to as the 
respondent, is a corporation with its principal place of business located 
at Jonesville, Virginia. 


OS EE 
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B. Respondent is and at times material herein was: 


(1) Engaged in the business of conducting and operating the 
Lee Farmers Livestock Market, a posted stockyard under and subject to 
the provisions of the Act, herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis. 


2. On or about the dates set forth below, respondent permitted its 
manager, George Myers, to purchase, for his own account, livestock 
which had been consigned to respondent for sale on a commission basis: 


Date No. of Head Price 
September 30, 1974 3 $ 239.55 
October 7, 1974 22 2,277.48 
October 14, 1974 78 7,355.75 
November 11, 1974 45 4,622.62 
December 2, 1974 6 690.28 
December 9, 1974 18 1,665.71 
January 6, 1975 24 2,791.31 
January 27, 1975 13 1,250.87 
February 3, 1975 26 2,312.86 


3. Respondent, on or about the dates and in the transactions set forth 
below, as well as on other dates between October 14, 1974, and February 
3, 1975, submitted accounts of sale to consignors of livestock which ac- 
counts failed to show the true and correct names of the purchasers of 
such livestock. Respondent retained copies of such accounts of sale and 
made them a part of its records. 


No. of Designation of Purchaser 
Date Consignor Head Shown on Account 

October 14, 1974 Charles Hobbs 3 Young 

3 L. Williams 
October 14, 1974 Pear! Jerrell 1 L. Williams 

4 Young 
November 11, 
1974 Howard Farms 

5 Young 

2 Mayes & H. Mayes 

2 E.T. 

1 S. Myers 

1 Williams 


November Ei. 
1974 Russell & Cope 1 L. Williams 
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No. of Designation of Purchaser 
Date Consignor Head Shown on Account 
November ra 
1974 Joe Southern 1 Mayes 
Young 
Howard Farms 
CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


By reason of the facts set forth in finding of fact 3 herein, respondent 
has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a) and 221) and section 201.43 of the regulations (9 CFR 
201.43). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, directly or 
through any corporate or other device, in connection with its operations 
under the Act, shall cease and desist from: 


1. Permitting its manager, George Myers, or any other key employee, 
to purchase livestock out of consignments for any purpose for his or for 
their own account; and 


2. Issuing accounts of sale which fail to show the true and correct 
names of the purchasers of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in its business as a 
market agency subject to the Act including accounts of sale showing the 
true and correct names of the purchasers of consigned livestock. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 
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(No. 17,346) 


AGRI-LINK, INC. v. J. D. SHULTZ, ALBERT BRAWAND, MILAN H. BEVER and 
JAMES HARMON. P&S Docket No. 5101. Decided August 27, 1976. 


Order on petition to rehear and reargue proceedings and to reconsider order 


This order is issued in accordance with the facts and circumstances as set forth herein. 


John J. Casey, Presiding Officer. 
Robert M. Johnstone, McMinneville, OR, for complainant. 
John F. Hunnicutt, St. Helens, OR, for respondent J. D. Shultz. 
Dick Magruder, Clatskanie, OR, for respondent Albert Brawand. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an order of dismissal was issued 
on June 14, 1976 and served on complainant on June 18, 1976. On July 
2, 1976, complainant filed a “Petition to Rehear and Reargue Pro- 
ceedings and to Reconsider Order.” Copies thereof were promptly served 
on the other parties, and respondents Harmon and Shultz filed responses 
thereto. 


In the order of dismissal of June 14, 1976, we stated that respondent 
“Shultz testified in substance that all transactions between him and 
Agri-Link were sales, that he sold the animals to Agri-Link, and that all 
such animals were inspected by agents of Agri-Link before being 
accepted.” We also stated, “Complainant’s agents with whom Shultz 
dealt, did not testify at the hearing, and their affidavits are inconclusive 
about this issue, and testimony at an oral hearing is generally entitled to 
greater weight than an affidavit.” Complainant contends that this was 
an error “on the grounds and for the reasons that by stipulation the af- 
fidavits of complainant’s agents were to be ‘considered and given full 
weight as though they had testified’ and, therefore, complainant should 
not be penalized for the nonappearance of its witnesses and should fur- 
ther be given the opportunity to produce such witnesses on rehearing. 
(TR-165,166)” 


This appears to be a reference to the following colloquy at the hearing: 


MR. JOHNSTONE [complainant’s counsel]: I have rested with the understanding 








1402 PACKERS AND STOCKYARDS ACT, 1921 
Citeas 35 A.D. 1401 


that the investigative report and the affidavits of the Agri. personnel will be con- 
sidered and given full weight as though they had testified. 


PRESIDING OFFICER REIFENBERG: Under the rules of evidence they are in 


evidence and will be considered. 


That was no stipulation. The presiding officer only summarized pro- 
visions of the rules of practice at 9 CFR § 202.40 which read in 
pertinent part as follows: 


***Any such information shall be considered by the Secretary as part of the 
evidence in the proceeding: Provided, That either party shall be permitted to submit 
evidence in rebuttal in the same manner as is provided in the rules in this part for 
the submission of evidence in general. 


The information referred to therein is the information in the investi- 
gative report prepared by the Packers and Stockyards Administration 
and filed in the proceeding. Such information was considered, very care- 
fully, in arriving at the order of dismissal of June 14, 1976 herein. 


Complainant also states in its petition, “the Judicial Officer further 
erred in deciding that respondent Shultz sold the animals to Agri-Link 
and that all such animals were inspected by agents of Agri-Link before 
being accepted, upon the grounds and for the reasons that the record 
when viewed in its entirety clearly indicates that no agent of Agri-Link 
inspected said cattle at the times indicated by the Judicial Officer. The 
record further clearly shows Louis Rivas was not Agri-Link’s employee 
or agent, but rather an independent contractor.” 


We made no findings of fact whatever. We stated that the record in 
this proceeding is confusing and full of contradictions. With respect to 
this particular issue, we stated the substance of Shultz’s testimony, 
noted that complainant’s agents with whom Shultz dealt, did not testify 
at the hearing, and that their affidavits are inconclusive about this issue. 
We stated further, “In view of this, and McGinnis’ statements in his af- 
fidavit about the feed available to the animals on Rivas’ property, we 
must conclude that complainant has not borne its burden of proof that 
its losses in connection with the cattle were due to wrongdoing on the 
part of respondents Shultz and Brawand.” 


Complainant further contended, "the Judicial Officer further erred in 
his decision in that it appears conclusively from the record that re- 
spondent Shultz and his partner, respondent Brawand, intentionally vio- 
lated the provisions of the Packers and Stockyards Act of 1921 as 
amended and were, in fact, order buyers for complainant and entitled to 
only a commission as agreed upon, but instead conspired together to de- 
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fraud complainant.” The facts as complainant contends do not appear 
from the record, conclusively or by a preponderance of the evidence. 


Complainant has not stated any reason why its agents with whom 
Shultz dealt, did not testify at the hearing herein. 


All contentions of the parties presented for the record have been 
considered whether or not specifically mentioned herein, and it is con- 
cluded that after a careful examination of the record and a review of the 
statements contained in the order of dismissal, no changes in that order 
should be made. 


The order of dismissal issued on June 14, 1976 and this order, are the 
same as orders by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On complainant’s right to judicial review hereof see United States v. 
I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties. 


(No. 17,347) 


In re KENNETH W. ARZT. P&S Docket No. 5306. Decided August 27, 
1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against him for wilfull violations 
of Section 401 of the Act. Respondent is ordered to cease and desist from said vio- 
lations. And respondent is suspended as a registrant under the Act for 6 months. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint filed on June 25, 1976 by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations of the complaint, the order to become effective on the sixth 
day after service upon respondent. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Kenneth W. Arzt, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at Manteno, 
Illinois, and whose business mailing address is P.O. Box 673, Manteno, 
Illinois 60950. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce for various customers on the 
basis of purchase weight and cost plus a buying commission of twenty- 
five (25) cents per hundredweight and, in connection with such 
purchases: 


(a) falsely and fraudulently marked up the purchase weight and 
cost on the buyer’s invoices issued to such customers and collected from 
said customers on the basis of the false and fraudulent weights and 
costs; 
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(b) prepared and made a part of his business records, daily records 
of purchase, buyer’s invoices, and daily records of sale representing false 
and inflated purchase weights and costs; and 


(c) issued or caused to be issued buyer’s invoices to his customers 
which did not accurately represent the true nature of the transactions. 


Arzt’s Cost Art 
Date Arzt’s No. Arzt’s Inflated Wt. Purported Billed Concealed 
1974 Customer Head PayWt. Wt. Added Cost Customer Margin 
1-11 MilfordBunte 63 42105 43365 1260 21684.05 21893.85 209.80 
5-1 MilfordBunte 22 15315 15535 220 5977.73 6175.16 197.43 
1-16 GeorgePitts 106 81515 83175 1660 39777.89 40339.87 561.98 


1-19 Norman 51 39990 40500 510 18417.22 18832.50 415.28 
Christiansen 

5-1 Norman 29 23155 23405 250 8607.03 8776.87 169.84 
Christiansen 


1-19 Richard Betz 51 35285 35795 510 17668.69 17933.29 264.60 

1-26 Robert 155 68645 70195 1550 30394.17 31059.26 665.09 
Sondgeroth 

2-20 Willard Faber 76 44580 45340 760 17642.45 18272.02 629.57 

5-16 Dennis Faber 93 41895 42825 930 15542.02 15952.31 410.29 


6-14 Gene 80 41195 41995 800 12666.18 12913.46 247.28 
Sondgeroth 

7-30 Pallissard Bros. 60 39735 40335 600 13873.55 14056.75 183.20 

8-1 Funk Farms 83 38835 39665 830 11108.97 11800.34 691.37 


3. Respondent, in connection with the transactions referred to in find- 
ings of fact 2 above, failed to keep accounts and records which fully and 
correctly disclose all transactions involved in his business as a dealer, in 
that respondent prepared and made a part of his business records, daily 
records of purchase, daily records of sale, and buyer’s invoices which 
failed to show the true and correct weights, costs, buying commission 
and/or transportation expenses in connection with such livestock pur- 
chase transactions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.46(a) and 201.55 of the regulations (9 CFR 201.46(a), 201.55). 


By reason of the facts set forth in Finding of Fact 3 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the order set 
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forth below and complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer within the 
meaning and subject to the provisions of the Packers and Stockyards 
Act, shall cease and desist from: 


(1) Selling livestock in commerce at false and incorrect weights; 


(2) Preparing or issuing bills, invoices or accounts in connection with 
the sale of livestock sold on a weight and cost basis showing weights 
and/or costs other than the true and correct weights and/or costs of the 
livestock; 


(3) Collecting from the purchasers of livestock, sold by respondent on 
a weight and cost basis, on the basis of false weights and/or costs; and 


(4) Causing copies of false and incorrect purchase or sale records, buy- 
er’s invoices, or other records or memoranda to be made a part of the ac- 
counts and records of any person subject to the Act. 


Respondent shall keep accounts, records, and memoranda as shall 
fully and correctly disclose all transactions involved in his business 
under the Act, including among other things, an accurate record of the 
weight and cost of livestock bought, sold or otherwise disposed of each 
business day and buyer’s invoices which accurately reflect the true 
weights, costs, commission, fees and expenses of such transactions. 


Respondent, Kenneth W. Arzt, is suspended as a registrant under the 
Act for a period of 6 months. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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(No. 17,348) 


In re GOSHEN COMMUNITY AUCTION, INC. P&S Docket No. 5297. Decided 
August 27, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in connection with its operations as a market agency and dealer as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 21 days and thereafter until 
the deficit in its custodial account is eliminated. 


John E. Ford, for complainant. 
LeRoy K. Schultess, La Grange, IN, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent Goshen Community Auction, Inc., herein called the 
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respondent, is a corporation whose address is R. R. 1, Goshen, Indiana 
46526. 


(b) Respondent, at the stockyard, is and at all times material here- 
in was: 


(1) engaged in the business of selling livestock on a commission 
basis, and engaged in the business of buying and selling livestock in com- 
merce for its own account; and 


(2) registered with the Secretary of Agriculture as a market a- 
gency selling livestock on a commission basis and as a dealer buying and 
selling livestock in commerce for its own account. 


2. (a) On April 19, 1975, the respondent received a certified letter 
dated April 17, 1975, from the Packers and Stockyards Administration, 
Indianapolis, Indiana, giving respondent notice that instances of inac- 
curate weighing of livestock offered for sale at the respondent’s stock- 
yard had been discovered. 


(a) Such notice notwithstanding, respondent, on or about August 
18, 1975, in the transactions referred to in the tabulation below, sold 
consigned livestock on a weight basis for a commission at the stockyard, 
and, in connection therewith, (1) weighed the livestock at less than their 
true and correct weights; (2) issued scale tickets and accounts of sale to 
the consignors of the livestock on the basis of such false weights; and (3) 
paid the consignors the net proceeds from sale of such livestock on the 
basis of such false weights. 


No. of Head Respondent's Weight 
and Identification Name of Sales Weights Reweight Difference 

Description Mark Consignor (Pounds) (Pounds) (Pounds) 
1 cow 392 Dewey J. Miller 1415 1420 + 5 

1 cow 133 Alvin Ott 1530 1545 +15 

1 cow 191 Phil Warner 1545 1565 +20 

1 cow 344 Otto Ehret 1270 1285 +15 

1 cow 196 Bob Burkett 1135 1150 +15 

1 cow 427 Glen Schafer 1465 1470 + 5 

1 cow 430 Robert Pletcher 1020 1035 +15 

1 steer 441 Richard Kaiser 995 960 + 5 

1 steer 439NoTag Richard Kaiser 860 870 +10 

1 steer 366 Sam Bushong 1085 1095 +10 

1 steer 473 Perry Nissley 890 900 +10 

1 steer 474 Perry Nissley 785 790 + 5 

1 cow 482 Mylin E. Yoder 985 990 + 5 

1 cow 385 Dale Kulp 945 950 + 5 

1 cow 512 Truman Martin 1210 1215 + 5 

1 cow 447 Marion Hooley 1145 1155 +10 


(c) Respondent, in connection with the transactions specified in 
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finding of fact 2(b) above, kept accounts and records which did not fully 
and correctly disclose all transactions ifivolved in its business under the 
Act in that respondent prepared and made part of its accounts and 
records scale tickets showing false weights for the livestock specified in 
said finding of fact. 


(d) Respondent, in connection with the transactions specified in 
finding of fact 2(b) above, failed to operate its livestock scale in accord- 
ance with the regulations comprising INSTRUCTIONS FOR WEIGH- 
ING LIVESTOCK, such regulations issued under the Act on December 1, 
1974. 


3. (a) Respondent, on or about April 9, 1975, received notice by 
certified mail that it was failing to comply with the provisions of section 
201.42 of the regulations issued pursuant to the Act (9 CFR 201.42) re- 
garding the respondent’s “Custodial Account for Shippers’ Proceeds”. 

(b) Such notice notwithstanding, Respondent, during the period 
from July 1, 1975, through August 8, 1975, failed to maintain and use 
properly its “Custodial Account for Shippers’ Proceeds” thereby en- 
dangering the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock in that; 


(1) As of July 1, 1975, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” at the First Na- 
tional Bank of Goshen, Goshen, Indiana, in the amount of $90,999.68; 
and had to offset said checks cash in said bank account in the amount of 
$9,704.68, and current proceeds receivable in the amount of $47,520.18, 
resulting in a deficiency of $33,774.82 in funds available to pay ship- 
pers’ proceeds; 


(2) As of July 31, 1975, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds’ at the First Na- 
tional Bank of Goshen, Goshen, Indiana, in the amount of $76,831.20; 
and had to offset said checks cash in said bank account in the amount of 
$7,427.80, and no current proceeds receivable, resulting in a deficiency 
of $69,403.40 in funds available tp pay shippers’ proceeds; 


(3) Such deficiencies were due, in part, to respondent’s failure 
to deposit in its “Custodial Account for Shippers’ Proceeds,” within the 
time prescribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


(c) Respondent, on August 8, 1975, withdrew all the funds from its 
“Custodial Account for Shippers’ Proceeds” at Salem Bank and Trust 
Co., Goshen, Indiana, while there were outstanding custodial checks 
drawn on said account amounting to $1,944.87. 
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4. Respondent, on or about the dates set forth below, permitted its 
auctioneer to purchase, for his own account, livestock which had been 
consigned to respondent for sale on a commission basis. 


Name of Buyer 


Date Purchase Shown on Account Actual 

1975 No. Head Purchased Price of Sale Buyer 
May 5 2 $ 32.50 H Dale Culp 
June 9 16 641.20 14 ‘| 
June 16 7 209.00 Forte Z ” 
July 14 2 30.80 11 . 
August 4 5 161.87 14 # 
August 11 1 14.33 14 ” 
August 18 7 728.49 14 ” 


5. Respondent, on or about the dates set forth below, permitted its 
ringman, a registered dealer, to purchase for his own account livestock 
which had been consigned to respondent for sale on a commission basis. 


Name of Buyer 


Date Purchase Shown on Account Actual 
1975 No. Head Purchased Price of Sale Buyer 
May 12 8 $669.81 S.P. Sam Petersheim 
June 16 1 109.00 SF: ’ 
August 11 1 67.65 S.P. " 


6. Respondent, on or about the dates and in the transactions set forth 
below, as well as in the transactions set forth in findings of fact 4 and 5 
above, submitted accounts of sale to consignors of livestock which ac- 
counts of sale failed to show the true and correct names of the livestock 
purchasers. Respondent retained copies of such accounts of sale as a part 
of its records. 


Designation of Purchaser 


Date Shown on 
1975 Consignor No. Head Account of Sale 
June 9 S.P. (no last name) 14 D.W. 
9 Mahlon Miller 4 (None) 
9 Nelson Miller 2 BH1 
23 William Beeky 1 30 
23 Robert Fort 4 14 
23 Russell Nusfaum 1 40 
July 14 Richard Helsel 2 10 
14 Martin Cunningham 2 30 
14 Tim BeMiller 1 Tom 
July 28 Owen Weaver 31 M.L. 
28 Ora Miller 1 LO 
28 David Miller ? 00 
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7. Respondent, on or about the dates and in the transactions set forth 
below, issued to the purchasers of livestock buyer’s invoices which failed 
to show the true and correct names of the purchasers of these livestock 
and the address of the buyers. Respondent retained copies of such buyers 
invoices as a part of its records. 


Designation of Purchaser 
Date Shown on Address Shown 
1975 No. Head Buyers Invoice on Invoice 
June 9 8 Fort None 
9 14 Larry None 
9 1 BH2 None 
23 13 40 D.B. 
23 14 BH None 
23 11 George None 
July 14 6 BH1 None 
14 4 00 Murray 
14 15 #10-2 None 
28 176 LO Utica 
28 9 8 Moore 
28 3 Tom None 


8. Respondent, on or about the dates set forth below and in con- 
nection with the weighing of livestock which has been consigned to re- 
spondent for sale on a commission basis, issued scale tickets which were 
not properly completed in that such scale tickets did not show the date 
of issue, name or initials of the person weighing the livestock and/or the 
name of the consignor. 


Date Scale Date Scale Date Scale 
1975 Ticket No. 1975 Ticket No. 1975 Ticket 
No. 
May 5 14833 May 12 13866 May 19 15573 
14831 14381 15581 
14829 14382 15582 
14838 14353 15580 
14843 14352 15611 
14842 14281 13841 
14841 15262 14370 
14827 15263 
14924 
14922 
14850 
14906 a 
June9 16182 June 23 16582 July 7 17799 
16153 16616 17793 
16179 16607 17804 
16178 16557 17806 


16155 17791 
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Scale Date Scale Date Scale 
1975 Ticket No. 1975 Ticket No. 1975 Ticket No. 
16173 17794 
16174 17801 
17781 
July 14 18101 July 28 18715 
18079 18718 
18108 18694 
18076 18695 
18088 18712 
18087 18710 
18109 18711 
18099 18723 
17173 
CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, 4, 5,6, 7 and 8 
above, respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221); and sections 201.42, 201.43(a), 
201.49, 201.55, 201.57(a), 201.66 and 201.71 of the regulations (9 CFR 
201.42, 201.43(a), 201.49, 201.55, 201.57(a), 201.66 and 201.71). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, directly or 
through any corporate or other device, in connection with respondent’s 
operations subject to the Act, shall cease and desist from: 


(1) Weighting livestock at other than their true and correct weights; 


(2) Issuing scale tickets, buyer’s invoices, or accounts of sale which are 
based upon false and incorrect weights of livestock; 


(3) Assessing or collecting a purchase price for livestock on the basis 
of weights other than true and correct weights; 


(4) Paying consignors the proceeds of the sale of consigned livestock 
on the basis of weights other than the true and correct weights; 


(5) Failing to operate livestock scales owned or controlled by respond- 
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ent in accordance with the regulations, under the Act constituting IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK. 


(6) Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42(c) of the regulations an 
amount equal to the proceeds receivable from the sale of consigned live- 
stock; 


(7) Failing to maintain its “Custodial Account for Shippers’ Proceeds” 


in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


(8) Permitting its auctioneer, ringmen, and other employees of re- 
spondent engaged in the actual conduct of auction sales to purchase live- 
stock out of consignments for any purpose for their own account; 


(9) Employing or permitting any dealer or market agency, or any em- 
ployee of any such person, to perform any service or duty in connection 
with the furnishing by respondent of its services when such dealer or 
market agency engages in dealer or market agency transactions at the 
stockyard; 


(10) Issuing invoices and accounts of sale to consignors and pur- 
chasers of livestock which fail to show the true and correct names of the 


buyers of consigned livestock, and otherwise failing to properly account 
to such consignors and purchasers; and 


(11) Issuing scale tickets which fail to show the date of issuance, the 
name of initials of the person weighing the livestock, and the name of 
the consignors of such livestock. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a 
market agency subject to the Act, including, among other things, scale 
tickets and accounts of sale which show the true and correct weight of 
the livestock sold by respondent on a weight basis for a commission, as 
well as account of sale which show the true and correct names of the pur- 
chasers of consigned livestock. 


Respondent is suspended as a registrant under the Act for twenty-one 
days and thereafter until it demonstrates that the deficit in its “Custo- 
dial Account for Shippers’ Proceeds* has been eliminated. When re- 
spondent demonstrates that the deficit in such custodial account has 
been eliminated, a Supplemental Order will be issued in this proceeding 
terminating this suspension, after the expiration of the 21-day period. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 
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(No. 17,349) 


In re MADISON LIVESTOCK MARKET, INC. P&S Docket No. 5293. Decided 
August 27, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in connection with its operations as a market agency thereunder as 
found herein. Respondent is ordered to cease and desist from said violations and 
respondent is suspended as a registrant under the Act for 7 days. 


Thomas C. Heinz, for complainant. 
Philip Olsson, Washington, D.C., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which it admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the Complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


I 


(a) Madison Livestock Market, Inc., hereinafter referred to as the 
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respondent, is a corporation with its principal place of business located 
at Madison Mills, Virginia. 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of conducting and operating the 
Madison Livestock Market, Inc., stockyard, a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


I 


Respondent, during the period from January 31, 1975 through August 
29, 1975 used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its own and 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to owners and consignors of livestock, and 
failed to maintain and use properly its “Custodial Account for Shippers’ 
Proceeds”, thereby endangering the prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of live- 
stock, in that: 


(a) As of January 31, 1975, respondent had outstanding checks drawn 
on its “Custodial Account for Shippers’ Proceeds” in the amount of 
$70,013.83 and had to offset such checks, cash in said bank account in 
the amount of $15.68, a certificate of deposit in the amount of 
$20,000.00, no deposits in transit and no current proceeds receivable, 
resulting in a deficiency of $49,998.15 in funds available to pay shippers 
their proceeds. 


(b) As of February 28, 1975 respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $104,284.62, and had to offset such checks cash in said bank account 
in the amount of $11,152.48, a certificate of deposit in the amount of 
$20,000.00, no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $73,132.14 in funds available to pay shippers 
their proceeds. 


(c) As of April 30, 1975 respondent had outstanding checks drawn on 
its “Custodial Account for Shippers’ Proceeds” in the amount of 
$121,434.89, and had to offset such checks cash in said bank account in 
the amount of $1,363.55, a certificate of deposit in the amount of 
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$20,000.00, no deposits in transit and no current proceeds receivable, 
resulting in a deficiency of $100,071.34 in funds available to pay ship- 
pers their proceeds. 


(d) As of May 30, 1975 respondent has outstanding checks drawn on 
its “Custodial Account for Shippers’ Proceeds” in the amount of 
$73,429.64, and had to offset such checks, cash in said bank account in 
the amount of $14,342.32, a certificate of deposit in the amount of 
$20,000.00, no deposits in transit and no current proceeds receivable, 
resulting in a deficiency of $39,087.32 in funds available to pay shippers 
their proceeds. 


(e) As of July 31, 1975 respondent had outstanding checks drawn on 
its “Custodial Account for Shippers’ Proceeds” in the amount of 
$137,814.66, and had to offset such checks, cash in said bank account in 
the amount of $100,360.18, a certificate of deposit in the amount of 
$20,000.00, no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $17,454.48 in funds available to pay shippers 
their proceeds. 


(f) As of August 29, 1975 respondent had outstanding checks drawn 
on its “Custodial Account for Shippers’ Proceeds” in the amount of 
$68,553.85, and had to offset such checks, cash in said bank account in 
the amount of $44,287.49, a certificate of deposit in the amount of 
$20,000.00, no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $4,266.36 in funds available to pay shippers 
their proceeds. 


(g) Such deficiencies were due, in part, to respondent’s failure to 
deposit in its “Custodial Account for Shippers’ Proceeds” within the time 
prescribed by the regulations, an amount equal to the proceeds receiv- 
able from sales of consigned livestock. 


(h) Such deficiencies were also due, in part, to respondent’s use of 
custodial funds to pay dealers for livestock, to pay stock dividends and 
to pay for transactions other than those prescribed by the regulations, as 
set forth below. 


Date of To Whom Check 

Check Issued No. Amount Transaction 

1/4/75 A. W. Mills 9780 $ 9,726.60 Non-consignment 
livestock payment 

1/4/75 R.P. Mills #2 9860 21,287.50 Non-consignment 
livestock payment 

1/25/75 W. B. Morris 10075 1,299.03 Non-consignment 
livestock payment 

1/25/75 R. P. Mills 10047 21,075. 00 Non-consignment 


livestock payment 
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Date of To Whom Check 
Check Issued No. - Amount Transaction 
2/1/75 R. P. Mills 10187 24,939.64 Non-consignment 
livestock payment 
2/1/75 Mulberry Green 10160 18,101.00 Non-consignment 
livestock payment 
2/8/75 A. W. Mills #1 10301 15,532.08 Non-consignment 
livestock payment 
2/10/75 Walter E. Fifer 10343 120.00 Stock dividend 
2/10/75 Douglas W. Tucker 10346 1,500.00 Stock dividend 
2/10/75 Dr. A. F. Powell 10347 1,400.00 Stock dividend 
2/10/75 Basil C. 10350 300.00 Stock dividend 
Burke, Jr. 
2/15/75 R. P. Mills 10453 26,349.95 Non-consignment 
livestock payment 
2/15/75 A. W. Mills 10494 4,790.20 Non-consignment 
livestock payment 
3/8/75 North Piedmont 10861 77.01 Electric bill 
Electric Corp. 
3/22/75 Walter Fifer 11084 2,000.00 Salary advance 
3/22/75 R. P. Mills 11014 24,806. 38 Non-consignment 
livestock payment 
3/29/75 E. W. Sims 11249 90.00 Hay 
3/29/75 A. W. Mills 11192 15,222.16 Non-consignment 
livestock payment 
4/5/75 R. P. Mills 11362 24,820.00 Non-consignment 
livestock payment 
4/12/75 D. W. Tucker 11565 718.60 Non-consignment 
livestock payment 
5/17/75 D. A. Woolfrey 12304 5,058.11 Non-consignment 
livestock payment 
5/17/75 A. W. Mills 12282 12,657.83 Non-consignment 
livestock payment 
5/24/75 Brandy Fire Co. 12349 25.00 Donation fire company 
6/14/75 R. P. Mills 12862 28,260. 00 Non-consignment 
livestock payment 
6/14/75 Mulberry Green 12865 19,860.03 Non-consignment 
livestock payment 
6/28/75 R. P. Mills 13082 28,315.00 Non-consignment 
livestock payment 
7/12/75 E. W. Simms 13427 4,112.90 Non-consignment 
livestock payment 
7/12/75 Inskip Bros. 13428 19,753.64 Non-consignment 
livestock payment 
9/12/75 A. W. Mills & 13433 1,002.90 Non-consignment 
D. W. Tucker livestock payment 
9/30/75 W. R. Kirkland 13964 18,427.50 Non-consignment 
livestock payment 
8/9/75 Mulberry Green 14282 17,793.87 Non-consignment 
Farm livestock payment 
9/1/75 W.R. Kirkland 14748 13,143.60 Non-consignment 


livestock payment 
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Date of To Whom Check 
Check Issued No. Amount Transaction 
9/10/75 W. R. Kirkland 14913 20,371.25 Non-consignment 
livestock payment 
9/18/75 Hilton Farm 00100 9,207.93 Non-consignment 
livestock payment 
9/20/75 Mulberry Green 00188 8,743.35 Non-consignment 
livestock payment 
Il 


(a) Respondent, on or about the dates and in the transactions listed in 
paragraph II(h) above involving R. P. Mills, advanced funds from the 
custodial account for shippers’ proceeds to said R. P. Mills, a registered 
dealer, who used such funds to purchase livestock for his own specula- 
tive account. 


(b) Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below and in other transactions at divers other 
times during the period January 4, 1975 through September 6, 1975, 
permitted M. J. “Jimbo” Tucker, employed by respondent as a sales ring 
gate operator, to purchase for his own speculative account livestock 
which had been consigned to the respondent for sale on a commission 
basis. 


Date of Purchase Number of Amount of Purchase 
Head 
4/5/75 6 $274.41 
4/19/75 9 596.50 
5/3/75 11 868.25 
5/10/75 2 182.89 
IV 


Respondent, at the stockyard, on or about the dates and in the trans- 
actions set forth below and in other transactions at divers other times 
during the period January 4, 1975 through September 27, 1975, sub- 
mitted purchase invoices to buyers which failed to show the full, true 
and correct names of the purchasers of such consigned livestock. 
Respondent retained copies of such purchase invoices as a part of its 
records. 


Date Designation of 
1975 No. of Head Name of Purchaser Purchaser 
1/4 2 A. W. Mills AW-7 
2/8 28 A. W. Mills C 


2/8 27 A. W. Mills LP 
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Date Deisgnation of 
1975 No. of Head Name of Purchaser Purchaser 
3/1 5 A. W. Mills C 
3/8 2 G. H. Puckett XX-1 Craig 
3/15 2 A. W. Mills LP 
3/15 2 John M. Silvia J.M. 
4/10 1 Randy Carpenter Randy 
4/12 5 James A. Hedrick H5 
5/3 2 John M. Silvia JM-2 
5/10 1 Raymond P. Mills RP2 
6/7 1 Douglas W. Tucker DWT 
6/7 9 A. W. Mills AW X2 
7/12 2 A. W. Mills AW-17 
7/19 1 Walter Verling III V 
8/2 1 A. W. Mills Cc 
8/9 2 M. J. Jimbo Tucker JB 
9/6 1 Randy Carpenter Randy 
9/27 6 James A. Hedrick H5X 


V 


Respondent, on or about the dates and in the transactions set forth 


below and in other transactions at divers other times during the period 
January 11, 1975 through September 6, 1975, submitted accounts of 
sale to consignors of livestock which accounts failed to show the full, 
true and correct names of the purchasers. Respondent retained copies of 


such accounts of sale as a part of its records. 


Designation of 


Date Purchaser 
1975 Consignor No. of Head Shown on Document 
1/18 John Morris 3 B7 
2/22 R. P. Mills 3 J&W 
3/8 W. B. Early 11 J.M. 
3/22 Mulberry Green 4 AW5 
4/19 W. C. Weaver 1 Jimbo 
4/22 Robert Coleman 38 Moyer 
5/3 Marvin Breeden 1 B10 
6/7 Clarissa Dudley 8 S7 
7/5 Jimbo Tucker #2 13 Moyer 
719 Jimbo Tucker 2 XX-6 
7/26 Jimbo Tucker 21 AW6X 
8/2 H.N. Settle 2 Amco 
9/6 Jimbo Tucker 6 AW5XX 
VI 


By reason of the facts stated in paragraph II herein, respondent has 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C.208 and 
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213(a)) and sections 201.40, 201.41, 201.42 of the regulations (9 CFR 
201.40, 201.41, 201.42). 


By reason of the facts stated in paragraph III herein, respondent has 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 and 
213(a)) and section 201.40, 201.41, 201.42(d), 201.57(a) and 201.61(a) of 
the regulations (9 CFR 201.40, 201.41, 201.42(d), 201.57(a), 201.61(a)). 


By reason of the facts stated in paragraphs IV and V herein, respond- 
ent has wilfully violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a) and 221) and sections 201.43 of the regulations (9 
CFR 201.43). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended such order be issued, the 
order will be issued. Complainant has further recommended that since 
respondent has now demonstrated the deficit in its “Custodial Account 
for Shipper’s Proceeds” has been eliminated, respondent should not be 
suspended beyond the 7 day period specified in the order. 


ORDER 


Respondent, its officers, directors, agents, and employees, directly or 
through any corporate or other device, in connection with respondent’s 
operations as a market agency, shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of its own and for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use of 
shippers’ proceeds in its possession or control as will in any manner en- 
danger or impair the faithful and prompt accounting therefor and the 
payment of the portions thereof due to the person or persons entitled 
thereto; 


2. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 


3. Permitting its employees to purchase livestock from consignments 
for resaie for their own speculative accounts; 


4. Entering into any arrangements to finance livestock dealers; and 


5. Issuing accounts of sale or invoices which fail to show the full, true 
and correct name of the buyer of consigned livestock. 
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Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in its business as a 
market agency subject to the Act, including full, true and correct copies 
of accounts of sale and invoices. 


Respondent is suspended as a registrant under the Act for 7 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


(No. 17,350) 


In re GERALD A. NAISTADT, LEONARD L. NAISTADT, PHILIP NAISTADT and 
DEWITT PACKING CORPORATION. P&S Docket No. 5298. Decided 
August 30, 1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for vio- 
lations of the act and regulations in connection with their operations as a packer there- 
under as found herein. Respondents are ordered to cease and desist from the violations 
found. 


Allan A. Toubman, for complainant. 
Charles M. Manheim, Syracuse, NY, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint filed June 2, 1976, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
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The respondents have filed an answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consent to the issuance of 
a specified order containing findings of fact and conclusions 11) based 
upon the allegations of the complaint, the order to become effective on 
the first day after service upon the respondents. Complainant has 
recommended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Gerald A. Naistadt, Leonard L. Naistadt and Philip Naistadt, 
hereinafter referred to as the respondents, are partners, d/b/a Max 
Naistadt and Sons with their principal place of business located at 
Cazenovia, New York. Gerald A. Naistadt mailing address is 204 Brook- 
ford Road, Syracuse, New York. Leonard Naistadt mailing address is 
108 Harrington Road, Syracuse, New York. Phillip Naistadt mailing 
address is 41 Lyndon Road, Fayetteville, New York. 


(b) DeWitt Packing Corporation, hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Jamesville Avenue, R.D. 1, Jamesville, New York. 


(c) Respondents, at all times material herein, were engaged in the 
business of buying livestock in commerce for the purpose of slaughter. 


(d) Respondents, at all times material herein, were packers within 
the meaning and subject to the provisions of the Act. 


2. (a) Respondents, in connection with their operations as a packer, 
during the periods from on or about April 2, 1974 through July 10, 
1974, and on or about January 7, 1975 through April 11, 1975, know- 
ingly operated and used a livestock scale (Fairbanks, Serial number 
unknown) to weigh livestock purchased by them, in commerce, after 
being notified by official test reports dated April 2, 1974, May 31, 1974 
and January 7, 1975, that said scale had been found, upon being tested 
and inspected, not to be in condition to yield accurate weights. 


(b) Respondents were notified by the Packers and Stockyards Ad- 
ministration in letters dated June 21, 1974 and January 16, 1975, that 
its scale had been tested and found to be inaccurate. Respondents were 
further notified that said scale should not be used until it had been re- 


1. The answer does not specify an effective date; the recommendation of Complainant 
does. 
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paired, adjusted, or replaced. Notwithstanding such notices, respond- 
ents, during the periods April 2, 1974 through July 10, 1974, and 
January 7, 1975 through April 11, 1975, regularly used such scale in 
weighing livestock for the purpose of purchase or sale without having it 
repaired and tested. 


3. Respondents, in connection with their operations as a packer, 
during the periods from on or about January 6, 1975 through April 15, 
1975, used hooks and rollers and a monorail scale (United Scale, Serial 
number 7300713) in weighing carcasses purchased on a dressed weight 
basis in commerce, after being notified by the Packers and Stockyards 
Administration, that said hooks and rollers, after sample weighings and 
inspection of scale, were not in condition or used in a manner to yield 
accurate weights, that said hooks and rollers were not standardized, 
correct tare weight was not taken and carcasses were not weighed 
accurately to the nearest minimum graduation of the scale. 


Notwithstanding such notices, respondents, during the period on or 
about January 6, 1975 through April 15, 1975 regularly used such hooks 
and rollers without standardizing their weight and used such scale with- 
out taking a correct tare weight. 


CONCLUSIONS 


By reason of the facts found in finding of fact 2 herein, respondents 
have wilfully violated section 202(a) of the Act (7 U.S.C. 192(a)), and 
sections 201.72-1 and 201.78(a) and (b) of the regulations (9 CFR 
201.72-1 and 291.78(a),(b)). 


By reason of the facts found in finding of fact 3 herein, respondents 
have wilfully violated section 202(a) of the Act (7 U.S.C. 192(a)) and 
sections 201.78(a) and 201.99(d) of the regulations (9 CFR 201.78(a) and 
201.99(d)). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, in connection with their operations as a packer, shall 
cease and desist from: (1) knowingly using any scale for the purpose of 
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weighing livestock purchased or sold in commerce which is not installed, 
maintained, and operated so as to insure accurate weights; or (2) know- 
ingly using any equipment in the weighing of any livestock purchased or 
sold in commerce which is not standardized and maintained as to insure 
accurate weights. 


This order shall become effective on the first day after service thereof 
upon the respondents. Copies hereof shall be served upon the parties. 


(No. 17,351) 


In re THOMAS FADUSKI, SR. P&S Docket No. 5278. Decided July 19, 
1976. 


Answer—failure to file—admission of facts—Failure to pay when due—wilful 
violations of the Act and regulations 


Where respondent failed to pay promptly and in full for livestock purchased in commerce 
as found herein, respondent wilfully violated the Act and the regulations issued there- 
under. Respondent is ordered to cease and desist from said violations. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing pro- 
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ceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. Respondent was informed in the letter of service 
that an answer should be filed in accordance with the Rules of Practice, 
and that failure to answer denying the allegations in the Complaint and 
requesting an oral hearing would constitute admission of such allega- 
tions and waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Thomas Faduski, Sr., doing business as Lyons Falls Livestock, 
hereinafter referred to as the respondent, is an individual whose mailing 
address is 7213 McAlpine Street, Lyons Falls, New York 13368. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the date and in the transaction set forth below, purchased live- 
stock in commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. 


Date of Amountof No. of Head Amount Unpaid 
Purchase Purchase and Species Paid Balance Purchased From 
6/28/75 $6,590.00 63 hogs $2,435.00 $4,155.00 Leo Lassor 
Ogdensburg, N.Y. 


CONCLUSION 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 
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ORDER 


Respondent shall cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


This Order shall become effective on the sixth day after the Decision 
and Order becomes final.* Copies hereof shall be served upon the 
parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice, as amended (9 CFR 202.16, 202.18). 


TERMINATION OF SUSPENSION — Supplemental order 


(No. 17,352) 


In re W. A. MARKER. P&S Docket No. 2991. In order issued August 
20, 1976, by John A. Campbell, Administrative Law Judge. 


*The Decision and Order became final August 25, 1976 — Ed. 
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(No. 17,353) 


COACHELLA-IMPERIAL DISTRIBUTORS v. TRI-CITY GROCERY CO. and/or 
THE GILBERT BROKERAGE Co. PACA Docket No. 2-4069. Decided 
September 2, 1976. 


Broker—authority of—Burden of proof—failure to sustain—Reparation 


Where respondent Tri-City Grocery Co. failed to sustain its burden of prooving that re- 
spondent Gilbert Brokerage had authority to collect payment for the grapes in issue, 
respondent Tri-City Grocery Co. is liable to complainant for the contract price thereof, 
less the credit if $450.36 allowed, for a total due and owing complainant of $312.24 
for which reparation is awarded against respondent Tri-City. 


The complaint against respondent Gilbert Brokerage Co. is dismissed. 


William Bingham, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Leo H. Kazen, Grantite City, IL. for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed with the Department, complainant seeks to recover 
$313.24, which is alleged to be the amount remaining due from the sale 
of 120 lugs of Thompson Seedless Grapes in interstate commerce, to re- 
spondent, Tri-City Grocery Co. Copies of the formal complaint and the 
Department’s report of investigation were served upon respondent, Tri- 
City Grocery Co., on December 19, 1975. Copies of the formal complaint 
and report of investigation were served upon respondent The Gilbert 
Brokerage Co., by regular mail in conformity with Section 47.4 of the 
Rules of Practice (7 CFR 47.4) on January 6, 1976. A copy of the Depart- 
ment’s report of investigation was served upon complainant on Decem- 
ber 23, 1975. 


Respondent Tri-City Grocery Co. filed its answer on January 2, 1976, 
denying the material allegations of the complaint. Respondent The Gil- 
bert Brokerage Co. did not file an answer and was found to be in default 
on February 6, 1976. 


Since the amount in dispute does not exceed $3,000.00, the evidence 
was submitted under the shortened method of procedure provided for in 
Section 47.20 of the Rules of Practice (7 CFR 47.20). Under this proce- 
dure the verified pleadings of the parties together with the Depart- 
ment’s report of investigation are considered as evidence. 


Pursuant to this procedure, complainant submitted additional evidence 
in the form of an opening statement. Respondent Tri-City Grocery Co. 
submitted additional evidence in the form of an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Coachella-Imperial Distributors, is a corporation 
whose address is P.O. Box 623, Coachella, California. 


2. Respondent, Tri-City Grocery Co., is a corporation whose address is 
16th and State Streets, Granite City, Illnois. At the time of the transac- 
tion involved herein, this respondent was licensed under the Act. 


3. Respondent, The Gilbert Brokerage Co., is a corporation whose ad- 
dress is 97 Produce Row, Room 101, St. Louis, Missouri. At the time of 
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the transaction involved herein, this respondent was licensed under the 
Act. - 


4. On or about July 15, 1975, in the course of interstate commerce, 
complainant sold to respondent Tri-City Grocery Co., through respond- 
ent The Gilbert Brokerage Co. as broker, 120 lugs of Thompson Seedless 
Grapes at $6.00 per lug, $30.00 for precooling, $12.00 for palletization 
and $1.60 for a Ryan Recorder for a total fob price of $763.00. From this 
total complainant has subtracted $450.36 as credits to respondent Tri- 
City Grocery’s account leaving a net amount of $313.24 due on the origi- 
nal contract price. 


5. The grapes were shipped from California to respondent Tri-City 
Grocery Co., in Granite City, Illinois, where they were accepted by Tri- 
City Grocery Co. without complaint. 


6. The sale was confirmed by a broker’s memorandum of sale dated 
July 14, 1975, which called for payment in accordance with the ship- 
per’s invoice. 


7. Respondent, The Gilbert Brokerage Co. invoiced respondent, Tri- 
City Grocery Co. for the sale price of the grapes and was paid by them 
July 25, 1975. 


8. The formal complaint was filed on November 6, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The question for resolution in this matter is whether respondent Tri- 
City Grocery Co., is relieved of further liability to complainant because 
of its payment to the broker and respondent, The Gilbert Brokerage Co.? 


In resolution of that question we note that traditionally, and as a prac- 
tical matter, a broker negotiates a purchase and sale, and then his au- 
thority, implied or expressed, is terminated; any further action on the 
part of the broker must be shown to have been expressly or impliedly au- 
thorized. J. Manning & Co. v. Red’s Market, 33 A.D. 1848, 1851 (1974). 
Furthermore, it is the burden of the party dealing with the agent to es- 
tablish agency authority beyond that which is apparent. 


It is in this connection that respondent Tri-City Grocery Co. asserts 
that “the practice of being billed by the broker and remitting to the bro- 
ker has been a common and frequent occurence on items bought through 
the broker but acquired from complainant”. In support of it’s conten- 
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tions Tri-City offers an affidavit of its head buyer, Joseph Barbieri, 
which states in substance, that such a practice did in fact exist. Tri-City 
offers nothing in addition to this affidavit. This affidavit alone, in the 
face of denials by complainant and the broker’s memorandum of sale 
calling for payment in accordance with the shippers invoice, leads us to 
conclude that respondent Tri-City Grocery Co. has failed to meet its bur- 
den of proof with respect to respondent The Gilbert Brokerage Co.’s au- 
thority to collect payment. That being the case, we therefore conclude 
that respondent Tri-City Grocery Co. is not relieved of its liabilities with 
respect to the contract price of the grapes involved herein. Tri-City’s fail- 
ure to pay complainant the remaining amount due on the contract price, 
or $313.24, is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


Since complainant phrased its complaint in the alternative, and re- 
spondent Tri-City Grocery Co. has been found liable for the remainder of 
the contract price, the complaint with respect to The Gilbert Brokerage 
Co. should be dismissed. 


ORDER 


Within thirty (30) days from the date of this order, respondent Tri- 
City Grocery Co., shall pay complainant as reparation, $313.24 with in- 
terest thereon at the rate of 8% per annum from August 1, 1975, until 
paid. 

The complaint with respect to respondent The Gilbert Brokerage Co. is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,354) 


FOWLER PACKING COo., INC. v. N. E. FRIEDMEYER-SELLMEYER DISTRIBUT- 
ING Co. and/or THE GILBERT BROKERAGE Co. PACA Docket No. 2- 
4058. Decided September 2, 1976. 


Agency—failure to establish—Broker—collection by without authority—pay- 
ment to not constituting payment to seller—Reparation 
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Where respondent Friedmeyer-Sellmeyer received and accepted the peaches in issue and 
failed to show that respondent Gilbert Brokerage Co. was the agent of complainant, 
respondent Friedmeyer-Sellmeyer is liable to complainant for the agreed purchase 
price thereof in the amount of $1,341.00 for which reparation is awarded complainant 
against Friedmeyer-Sellmeyer. The complaint against respondent Gilbert Brokerage 
Co. is dismissed. 


James V. Wright, Presiding Officer. 
M. Uchiyama, Fowler, CA, for complainant. 
Wayne G. Patton, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the P.rishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which compla nant seeks an award of reparation 
against respondent N.E. Friedmeyer-Sellmeyer Distributing Co. in the 
amount of $1377 in connection with a transaction in interstate com- 
merce involving 324 boxes of peaches. Complainant has pleaded, in the 
alternative, that if respondent N. E. Friedmeyer-Sellmeyer Distributing 
Co. is found to be not liable to complainant in connection with this trans- 
action, that reparation be awarded to it against respondent The Gilbert 
Brokerage Co. 


A copy of the Report of Investigation prepared by tne Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Respondent N.E. Friedmeyer- Sell- 
meyer Distributing Co. filed an answer thereto, denying liability to com- 
plainant. Respondent The Gilbert Brokerage Co. filed no answer and, 
therefore, is deemed to be in default herein. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant filed an opening statement and respondent N.E. Friedmeyer- 
Sellmeyer Distributing Co. filed an answering statement. Neither party 
filed a brief. 


FINDINGS OF FACT 
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1. Complainant, Fowler Packing Co., Inc., is a corporation whose ad- 
dress is 412 South Seventh Street, Fowler, California. 


2. Repondent N.E. Friedmeyer-Sellmeyer Distributing Co. (herein- 
after referred to as Friedmeyer) is a corporation whose address is 36 Pro- 
duce Row, St. Louis, Missouri. Respondent The Gilbert Brokerage Co. 
(hereinafter referred to as the broker) is a corporation whose address is 
97 Produce Row, Room 101, St. Louis, Missouri. At the time of the 
transaction involved herein, each of the respondents were licensed under 
the act. 


3. On July 15, 1975, in the course of interstate commerce, complain- 
ant sold and shipped to Friedmeyer, through the broker, 252 boxes of 
California peaches, U.S. No. 1 grade, at $4 per box, and 72 boxes of Cali- 
fornia peaches, U.S. No. 1 grade, at $3.50 per box, plus 25 cents per box 
cooling charge, for a total contract price of $1,341, f.o.b. loading point in 
the state of California. Upon arrival at contract destination, the peaches 
were received and accepted by Friedmeyer. 


4. Under date of July 15, 1975, complainant invoiced Friedmeyer for 
the entire lot of 324 boxes of peaches involved herein at $4 per box, plus 
25 cents per box precooling charge, or an f.o.b. total of $1377. Upon re- 
ceipt of this invoice, Friedmeyer approached the broker, pointing out 
that it had purchased only 252 boxes of the peaches of $4 per box, with 
the remaining 72 boxes having been bought at $3.50. Subsequently, 
under date of July 31, 1975, the broker issued a document in the nature 
of an invoice to Friedmeyer, showing an adjustment by way of a 50-cent 
per box reduction in the price of 72 boxes of peaches. 


5. Under date of August 20, 1975, the broker issued a Brokers Stand- 
ard Memorandum of Sale, which was marked “Corrected Confirmation”. 
This memorandum showed the sale by complainant to Friedmeyer of 
252 boxes of peaches at $4 per box and 72 boxes at $3.50 per box, f.o.b. 
The memorandum also contained the notation: “Terms, How Payable: 
We invoice, collect and remit for shipper’s account.” 


6. Friedmeyer made payment of $1341 to the broker by check dated 
August 20, 1975, for the peaches involved herein. No payment has been 
made to complainant by either Friedmeyer or the broker. 


7. The formal complaint was filed on November 10, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 
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The first issue presented herein has to do with the f.o.b. price of the 
peaches which are the subject of this case. Complainant, in its formal 
complaint, alleges that all 324 boxes were sold to respondent at the f.o.b. 
contract price of $4 per box. This allegation is denied by Friedmeyer, 
which contends that only 252 boxes of peaches were purchased at $4 per 
box, with the remainder being bought for $3.50 per box. 


We believe that no useful purpose would be accomplished by detailing 
the evidence submitted by the parties in support of their respective 
views on this issue. We think it suffices to say that, in our opinion, the 
preponderance of the evidence favors the position taken by Friedmeyer 
on this issue, and it is so concluded. 


Friedmeyer’s receipt and acceptance of the peaches involved herein is 
not denied. Friedmeyer denies that it is indebted to complainant for the 
fruit, however, on the ground that payment in full was made to the 
broker, on authority from complainant. 


In reviewing the record herein, we find no evidence that complainant 
expressly authorized Friedmeyer to pay the broker or for the broker to 
collect from Friedmeyer. Accordingly, if Friedmeyer is to succeed in es- 
tablishing that it was justified in making payment to the broker, and 
that such payment to the broker was in fact payment to complainant, it 
must do so under the theory that the broker was complainant’s agent, 
with apparent authority to collect in complainant’s name and on its be- 
half. In this connection, “apparent authority” has been defined as au- 
thority “ .. .which, though not actually granted, the principal knowingly 
permits the agent to exercise, or which he holds the agent out as posses- 
sing. It is the acts and conduct of the principal, and not those of the 
agent, that must be relied upon to show the agency.” Nash-DeCamp 
Company v.S. Albertson Company, Inc., 13 A.D. 283 (1954). 


In the instant case, there is no showing that complainant held the 
broker out as its agent for collection, or that complainant knew that the 
broker was representing himself to be complainant’s agent for this pur- 
pose. Accordingly, we conclude that the evidence does not support a 
finding that complainant clothed the broker with apparent authority to 
collect from Friedmeyer in connection with the payment due on this 
shipment. We further conclude that, under the circumstances, Fried- 
meyer’s payment of the contract price to the broker did not constitute 
payment to complainant. 


Having received and accepted the peaches, Friedmeyer became liable 
to complainant for the agreed purchase price thereof, or $1341. Fried- 
meyer’s failure to pay this sum to complainant is in violation of section 2 
of the Act, for which reparation should be awarded, with interest. 











1436 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1436 


Complainant has asked for an award of reparation against the broker, 
in the event Friedmeyer was found to be not liable. Since we have found 
liability on the part of Friedmeyer, it follows that the complaint as to 
the broker should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent N.E. Fried- 
meyer-Sellmeyer Distributing Co. shall pay to complainant, as repara- 
tion, $1341, with interest thereon at the rate of 8 percent per annum 
from September 1, 1975, until paid. 


The complaint as to respondent The Gilbert Brokerage Co. is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 17,355) 


INTER HARVEST, INC. v. TRU-PAK TOMATO CO. PACA Docket No. 2-4013. 
Decided September 9, 1976. 


Contract — breach of — Suitable shipping condition — Acceptance — by domin- 
ion and control and untimely notice of rejection — Rejection direct to trucker 
is not rejection to seller — Damages — measure of — Reparation 


Where respondent accepted the lettuce in issue, respondent is liable to complainant for 
the contract price thereof, less damages suffered by respondent as a result of com- 
plainant’s breach of contract in the amount of $615.00, for a net amount of $3,379.65 
for which reparation is awarded. 


William Bingham, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Ervin J. Ellenson, Detroit MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on September 11, 1975, complainant seeks an award of 
reparation against respondent in the amount of $3,994.65 in connection 
with the sale of 807 cartons of lettuce shipped in interstate commerce. 


Copies of the Department’s Report of Investigation were served upon 
the parties on December 22, 1975. Respondent, Tru-Pak Tomato Co., 
was served with a copy of the formal complaint on October 17, 1975, and 
after being granted an extension of time, filed an answer on November 
26, 1975, denying the allegations of indebtedness contained in the com- 
plaint. 


Although the amount in dispute exceeds $3,000, the parties have 
waived oral hearing thereby making the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) appli- 
cable. Pursuant to this procedure complainant filed an opening state- 
ment and a statement in reply. Respondent filed an answering state- 
ment. Although both parties were given an opportunity to file a brief, 
only respondent did so. 


FINDINGS OF FACT 


1. Complainant is a corporation, Inter Harvest, Inc., whose address is 
P.O. Box 2115, Salinas, California. 


2. Respondent is an individual, Anthony E. Mangiarelli, doing busi- 
ness as Tru-Pak Tomato Co., whose address is 1345 Winder Street, De- 
troit, Michigan. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. The parties entered into a contract on November 1, 1974, for the 
sale of one truckload of lettuce to be shipped in interstate commerce. 
The contract called for 807 cartons of Pebble Beach Brand Lettuce at 
$4.50 per carton, plus 35 cents cooling and 10 cents brokerage, for a to- 
tal f.0.b. contract price of $3,994.65. 


4. The contract was negotiated by a broker, Johnny O’Grady Co. of 
Salinas, California. 
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5. The goods were shipped aboard a motor carrier operated by Jack 
Berry Trucking of Cushing, Oklahoma from complainant's place of busi- 
ness in California to respondent in Detroit, Michigan, on November 1, 
1974. 


6. Upon arrival of the truck at destination on November 6, 1974, re- 
spondent accepted the shipment and, on that same day, procured a re- 
stricted Federal inspection. The results of that inspection, in relevant 
part, are as follows: 


Condition of Equipment: Mechanical refrigeration unit not running. 

Condition of Load: Through lengthwise and on end load five rows, five to 8 layers. 
Condition of Pack: Tight in layers. 

Temperature of Product: At rear doors: Top 29°F., Bottom 34°F., 4th layer 30°F. 


Condition: All top layer cartons and all cartons in remaining layers of stack nearest 
to rear doors and all remaining cartons adjacent to side walls in five adjacent stacks 
and most remaining cartons in fifth, sixth, and seventh layers show few to all stack 
frozen and so located as to indicate occurred in present location. 


Remarks: Inspection and certificate restricted to product and lading in all layers of 
stack nearest rear doors and four upper layers of five adjacent stacks and to freezing 
only at applicants request. 


7. Due to results of the November 6, inspection, the respondent, Tru- 
Pak Tomato Co., rejected the shipment directly to the trucker. 


8. On the following day, November 7, 1974, the trucker took the ship- 
ment to the warehouse of Cusumano Brothers Co., commission mer- 
chants operating in the Detroit area, for resale, to minimize any loss it 
might suffer as a result of this transaction. While there, a second federal 
inspection was conducted on November 7, on the remaining 500 cartons 
which disclosed, in relevant part, the following: 


Condition of Load: Stacked on pallets at above location. Most cartons smeared with 
mud. 

Condition of Pack: Tight in layers. 

Temperature of Product: Not taken. 

Size: Fairly uniform. 


Quality: Clean, fairly well trimmed, outer head leaves green color, 100% hard or 
firm. Grade defects from 1 to 5 heads per carton, average 11% mostly broken Mid- 
ribs and old insect damage. 


Condition: Heads or portions of heads not affected by condition defects are fresh 
and crisp. 
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Head Leaves: Damage by discoloration following bruising from 1 to 4 heads per car- 
ton, average 10%, scattered throughout pack. Damaged by tip burn from 1 to 5 
heads per carton, average 11%. Decay in most cartons 1 to 4 heads, many none, 
average 5% Bacterial Soft Rot in various stages, mostly advanced. 


Wrapper Leaves: No decay. 


Grade: Fails to grade U.S. No. 1, 100% hard or firm, account of grade defects. 


9. An informal complaint was filed on April 7, 1975, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that the shipment’s frozen condition upon arri- 
val was a direct result of abnormal transportation service and conditions 
as shown by the November 6, 1974, inspection certificate. That certifi- 
cate reveals that the temperatures of the product upon arrival were low 
and “few to all stacks frozen and so located as to indicate occurred in the 
present location.” Complainant further contends that this abnormal 
transportation service and condition thereby voids the suitable shipping 
condition warranty. Additionally, complainant contends that respond- 
ent’s rejection of the shipment to the trucker did not act as a notice of re- 
jection to them, since complainant was not notified prior to respondent’s 
action with respect to this shipment. Therefore, complainant asserts, 
that respondent, because it failed to notify complainant prior to reject- 
ing the shipment directly to the trucker, is deemed to have accepted the 
goods and is thereby liable for the full contract price. 


Respondent takes the position that its rejection was warranted in that 
complainant did not ship good quality merchantable lettuce. 


With respect to complainant’s contentions that respondent accepted 
the goods, we point out, that section 46.2 (dd) (3) of the Perishable Agri- 
cultural Commodities Act, (7 CFR 46.2) provides: 


(dd) “Acceptance” means: 


(3) Failure of the consignee to give notice of rejection to the consignor within a rea- 
sonable time as defined in paragraph (cc) of this section. . . section (cc) states: 


(cc) “Reasonable time”, as used in paragraph (bb) of this section means: 


(2) For fresh fruit and vegetables . . . with respect to truck shipments, not to exceed 
8 hours after the receiver or a responsible representative is given notice of arrival 
and the produce is made accessible for inspection. . . 


Further, since it has been held that notice to the carrier of the inten- 
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tion to reject is not notice to the shipper, John G. Ritter v. Dodson 
Produce Co., Sec. Dec. 1584 (1937), we find that respondent's rejection 
of the shipment to the trucker did not act as a rejection as to complain- 
ant. Additionally, since there is nothing in the record to indicate that 
complainant was notified directly of the rejection within the time pre- 
scribed by the regulations (supra), we conclude that this, coupled with re- 
spondent’s dominion and control over the shipment, constitutes accept- 
ance on respondent's part. 


We further conclude that the suitable shipping condition warranty is 
inapplicable to a portion of the load in this case because of the abnormal 
transportation service and conditions attending the disputed shipment 
upon arrival at destination. However, since the inspection report that re- 
vealed abnormal transportation service and conditions covered only 307 
of the original 807 cartons contained in this shipment, we find the war- 
ranty inapplicable with respect to those 307 cartons only. Because the 
second inspection disclosed that the abnormality in the transportation 
service and conditions, did not cause or aggrevate the condition which 
comprised the abnormal deterioration found in the remaining portion of 
the load, we find that the remaining 500 cartons are covered by the suit- 
able shipping condition warranty which, the record shows, complainant 
clearly breached. Jack T. Baillie Co. v. S & K Farms, 32 A.D. 1874 
(1973). 


Since respondent accepted the goods upon arrival and the suitable 
shipping condition warranty is inapplicable as to 307 cartons of the ship- 
ment, we find that respondent is liable to complainant for the value of 
those 307 cartons. The contract value per carton is $4.95. This figure 
multiplied by 307 cartons covered by the warranty amounts to 
$1,519.65 which represents respondent’s liability with respect to this 
portion of the load. 


As to the portion to which the warranty does apply, the general meas- 
ure of damages for breach of warranty as to accepted goods is the differ- 
ence between the value of the goods actually delivered at the time and 
place of delivery to the buyer and the value the goods would have had at 
that time if they had met the specifications of the contract. As the value 
of goods meeting contract requirements we will accept, in the absence of 
other evidence, the contract price plus freight or $6.81. This figure mul- 
tiplied by the 500 cartons remaining in the shipment, give us $3,405, 
which is the delivered contract price for the remaining portion of the 
load. As the value of the goods actually delivered, we will accept the 
gross proceeds of a prompt and proper resale. The resale here was ap- 
parently prompt and proper with the accounting rendered by Cusumano 
Bros. and Co. showing that 105 cartons sold for $6.25 per carton, 120 
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cartons sold for $5.75 per carton and 275 cartons sold for $5.25 per car- 
ton, for a total of $2,790. Respondent’s damages for this portion of the 
load is the difference between these two figures or $615. 


Respondent accepted the load of lettuce and thus became liable to com- 
plainant for the contract price or $3,994.65, less damages caused by 
complainant’s breach of contract ($615) or a net amount of $3,379.65. 
This amount includes the $1,519.65 covering the 307 cartons of lettuce 
affected by freezing as to which no breach of contract by complainant 
was found. Respondent’s failure to pay such amount to complainant is a 
violation of section 2 of the Act, for which reparation should be awarded 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay 
complainant, as reparation, $3,379.65 with interest thereon at the rate 
of 8 percent per annum from December 1, 1974, until paid. 

Copies of this order shall be served upon the parties. 


(No. 17,356) 


MERCED TOMATO GRS. CO-OP ASSN. v. S & S TOMATO Co. PACA Docket 
No. 2-4046. Decided September 9, 1976. 


Quantity — actually shipped — Prima-facie evidence — adequately rebutted by 
evidence in broker’s statement — Reparation 


Where the evidence supports complainant’s claim that the quantity actually shipped to re- 
spondent was 300 cartons of tomatoes rather than 200 cartons, respondent is liable to 
complainant for the contract price thereof, $2,560.00, less the amount of $2,060.00 al- 
ready paid thereon by respondent, for a total of $500 due and owing complainant for 
which reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Barry A. Hudson, Wheat Ridge, CO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation award 
against respondent in the amount of $500 in connection with a shipment 
of tomatoes in interstate commerce. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit evidence in affidavit form, but declined 
to do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an association, Merced Tomato Grs. Co-op Assn., 
whose address is P.O. Box 672, Merced, California. 


2. Respondent is an individual, Mike L. Sferra, doing business as 
S & S Tomato Co., whose address is P.O. Box 203, Denargo Market, Den- 
ver, Colorado. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about July 18, 1975, the parties entered into an oral contract 
negotiated by a broker, Shippers Service Co., Inc., in which respondent 
agreed to purchase from complainant 300 cartons of U.S. No. 1 tomatoes 
at $5.00 per carton, and 350 cartons of U.S. No. 2 tomatoes at $3.00 per 
carton, for a total contract price, including one-half the cost of a Ryan 
recorder, of $2,560, f.o.b. 


4. On July 18, 1975, complainant shipped to respondent, in interstate 
commerce, a truckload of tomatoes meeting contract specifications, 
which respondent accepted upon arrival. 


5. Due to clerical error, the bill of lading indicated the number of car- 
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tons of U.S. No. 1 tomatoes as 200 instead of 300. 


6. Respondent has since paid complainant only $2,060 for the load, 
refusing to pay the $500 which complainant alleges to be due and owing 
for 100 cartons of U.S. No. 1 tomatoes at $5.00 per carton. 


7. A formal complaint was filed on November 3, 2975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The only dispute involved herein concerns the quantity of tomatoes ac- 
tually shipped. Respondent claims that only 200 cartons of U.S. No. 1 to- 
matoes were received and accepted, citing the bill of lading as evidence. 
Complainant admits that the bill of lading shows 200 cartons, but as- 
serts that this figure was the result of a clerical error, since in actuality, 
300 cartons were delivered. 


As the moving party, complainant has the burden of proving its case. 
La Casita Farms, Inc. v. Johnson City Produce Co., 34 A.D. 506 (1975). 
In support of its allegation that 300, rather than 200 cartons were 
shipped, complainant offers the statement of one C.A. Ripley, a repre- 
sentative of Shippers Service Co., Inc., the broker in this transaction. 
See Report of Investigation Ex. No. 3. In his statement, Ripley asserts 
his belief that the truck contained 300 cartons, and relates how, shortly 
after delivery, he entered respondent’s basement, were the load was 
being stored, and counted 277 cartons. 


Section 1-202 of the Uniform Commercial Code provides, in pertinent 
part: 


A document in due form purporting to be a bill of lading. . . shall be prima facie evi- 
dence of its own authenticity and genuineness and of the facts stated in the docu- 
ment. 


Prima facie evidence is defined in BLACK’S LAW DICTIONARY 700 
(1933) as follows: 


Such evidence as, in the judgment of the law, is sufficient to establish a given fact, 
or the group or chain of facts constituting the party's claim or defense, and which, if 
not rebutted or contradicted, will remain sufficient. 


Therefore, the question for our determination is whether the prima facie 
evidence supporting respondent’s claim that 200 cartons of U.S. No. 1 








1444 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1444 


tomatoes were shipped, the bill of lading, is adequately rebutted by the 
evidence presented by complainant. We are of the opinion that com- 
plainant’s evidence, particularly the statement of Ripley, is sufficient in 
this regard, and, accordingly, we find that 300, rather than 200 cartons 
of U.S. No. 1 tomatoes were received and accepted by respondent. 

Since respondent accepted the subject tomatoes, it became liable to 
complainant for the agreed purchase price. American Foods, Inc. v. 
Corey Brothers, Inc., 34 A.D. 401 (1975). The amount owed complainant 
by respondent is therefore the contract price, $2,560, less the amount 
already paid, $2,060, leaving a total of $500. Respondent’s failure to pay 
this sum to complainant is a violation of section 2 of the Act, for which 
reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this Order, respondent shall pay to 
complainant, as reparation, $500, with interest thereon at the rate of 
8% per annum from September 1, 1975, until paid. 


Copies of this Order shall be served upon the parties. 


(No. 17,357) 


ACE BROKERAGE COMPANY, INC. v. CUSTOM PACKING, LTD. PACA Dock- 
et No. 2-4291. Decided September 21, 1976. 


Order for Undisputed Amount 
Complainant pro se. 


Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
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spondent in the amount of $1,913.59 in connection with a transaction 
involving onions shipped in interstate commerce. 


A copy of the formal complaint was served upon respondent and re- 
spondent filed an answer thereto, admitting the transaction substantial- 
ly as alleged but denying that respondent owes complainant the amount 
claimed in the complaint. Respondent alleges that the onions did not 
make good delivery, and also alleges certain offsets, but admits owing 
complainant $941.80. 


It is provided in section 7(a) of the Act (7 U.S.C. 499g), in part, as 
follows: 


“_.. If, after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary. . . may issue an order directing the respondent 
to pay to the complainant the undisputed amount on or before the date fixed in the 
order.... 


Accordingly, under authority of the statute quoted above, respondent 
shall pay to the complainant, as an undisputed amount, $941.80. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order, with interest thereon at the rate of eight percent per annum from 
February 1, 1976, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and in the same proce- 
dure as if no order for payment of the undisputed amount had been 
issued. 


Copies of this order shall be served upon the parties. 


(No. 17,358) 


INTER-HARVEST, INC. v. JOS. NOTARIANNI & CO. and/or DAN GARCIA 
BROKERAGE, INC. PACA Docket No. 2-3939. Decided September 21, 
1976. 


Contract — failure to prove breach of — Consignment — failure to prove 
authority for — Reparation against Garcia 
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Where the celery in issue met contract requirements and respondent Dan Garcia Broker- 
age, Inc., exceeded its authority in conveying message to Jos. Notarianni & Co. to han- 
dle the celery on consignment, resulting in damages to complainant in the amount of 
$1,887.97, this amount is awarded to complainant as reparation against respondent 
Dan Garcia Brokerage. 


The complaint against respondent Jos. Notarianni & Co. is dismissed. 


Lowell Stanley, Presiding Officer. 
John Catlin, Newport Beach, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $1,887.97 
in connection with a transaction in interstate commerce involving a car- 
load of celery. 


A copy of the formal complaint and a copy of the report of investiga- 
tion was prepared by the Department and served upon each of the par- 
ties. Each respondent filed an answer thereto, denying liability to com- 
plainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in this case, as is the De- 
partment’s report of investigation. In addition, complainant and re- 
spondents, respectively, were given the opportunity to submit further 
evidence by way of an opening and answering statement. Complainant 
submitted an opening statement. Respondents did not submit answering 
statements. Complaint filed a brief. 


FINDINGS OF FACT 


1. Complainant, Inter-Harvest, Inc., is a corporation whose address is 
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P.O. Box 2115, Salinas, California. 


2. Respondent, Jos. Notarianni & Co., is a partnership composed of 
William Notarianni, Elizabeth Cognetti, Charles Braida, and Letizia No- 
tarianni Estate, whose address is 703 Wyoming Avenue, Scranton, 
Pennsylvania. At the time of the transaction involved herein, this re- 
spondent was licensed under the Act. 


3. Respondent, Dan Garcia Brokerage, Inc., is a corporation whose ad- 
dress is P.O. Box 1567, Salinas, California. At the time of the transac- 
tion involved herein, this respondent was licensed under the Act. 


4. On or about the 31st day of October, 1974, in the course of inter- 
state commerce, complainant by oral contract sold to respondent Jos. 
Notarianni & Co., one carload containing 675 cartons of celery at the 
agreed price of $4.75 per carton, plus ten cents brokerage, $200 icing 
and $20 Ryan Thermometer, f.o.b. loading point in the State of Califor- 
nia, for a total price of $3,493.75. 


5. The contract was negotiated by Dan Garcia Brokerage, Inc. Confir- 
mation of the contract was sent to complainant. A copy of a corrected 
confirmation, which reflected a consignment of the celery, was mailed to 
respondent Notarianni on November 11, 1974. 


6. Complainant shipped on October 31, 1974, from loading point in 
California, to respondent Jos. Notarianni & Co. at Scranton, Pennsylva- 
nia the said carload of celery. 


7. On November 11, 1974, a Federal inspection was made of the cel- 
ery involved herein, with the results, in relevant part as follows: 


Quality: Generally fairly clean to clean, fairly well developed, fairly well formed, 
well trimmed, fairly compact to compact and green color. Grade defects range 3 to 
30%, average 14% consisting of caked dirt and mechanical damage. 


Condition: Fresh and crisp. Tops green color. No decay. 


Grade: Fails to Grade U.S. No. 1 clipped to 16 inches account of excessive grade de- 
fects. 


8. Respondent has paid complainant $1,605.78 in connection with 
this transaction. 


9. An informal complaint was filed on March 21, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 








1448 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1445 


The contract in this case did not specify any grade or specific quality 
for the celery. Under the contract, complainant was required to deliver 
celery of fair average quality which was in merchantable condition. Both 
respondents allege that the celery upon arrival was not of merchantable 
quality as reflected by the Federal inspection. Celery sold with a U.S. 
grade specification is allowed 10% grade defects with a tolerance up to 
20% at shipping point. (See 7 CFR 51.560 et seq.) This celery had an 
average of 14% grade defects with a range of up to 30%. We find that 
the celery was in a merchantable condition suitable for the purpose pur- 
chased and that respondents have failed to prove a breach of contract by 
complainant relative to the celery. 


Respondent Garcia produced evidence relative to his dealings with Mr. 
Bruce French, an employee of complainant, regarding the car of celery. 
According to respondent Garcia, as evidenced by his letter of May 27, 
1975, Mr. French advised Mr. Garcia to have Jos. Notarianni & Co. han- 
dle the car, and to “Tell him to do the best he can.” Mr. Garcia apparent- 
ly took this to be an authorization on the part of complainant to have re- 
spondent Notarianni handle the car of celery on consignment. Mr. Gar- 
cia then informed respondent Notarianni that it was authorized to han- 
dle the car of celery on consignment which respondent Notarianni did. It 
has been frequently held in these proceedings under the Act that state- 
ments such as “Do the best you can,” or similar language, cannot be con- 
strued as authorization to handle a shipment on consignment for the ac- 
count of the shipper. Kalender Farm v. Royal Palm, 25 A.D. 1171 
(1966); Ralph Samsel Company v. L. Gillarde Sons Company, 19 A.D. 
374 (1960). Accordingly, even though we give the fullest credence to re- 
spondent Garcia’s allegations and proof, we are of the opinion that it has 
failed to establish that it was told to convey to respondent Notarianni a 
message that the car should be handled on consignment. 


Respondent Notarianni handled the car of celery on consignment pur- 
suant to instructions from and a corrected confirmation issued by Gar- 
cia. Complainant denies ever receiving a copy of the corrected confirma- 
tion. We find in view of the prior method of dealing between the parties 
that respondent Notarianni was within its rights in relying on respond- 
ent Garcia’s apparent authority to convey a message from complainant 
that the car should be handled on consignment. 


We find that respondent Dan Garcia Brokerage, Inc. exceeded its 
authority by conveying to Notarianni a message to handle the car on 
consignment when in fact it never received such a message. This action 
was a violation of section 2(4) of the Act resulting in damages of 
$1,887.97, the difference between the f.o.b. invoice price and the net 
amount received by complainant. Reparation should be awarded to com- 
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plainant in such amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent Dan Garcia 
Brokerage, Inc. shall pay the complainant as reparation $1,887.97 with 
interest thereon at the rate of eight percent per annum from December 
1, 1974 until paid. 


The complaint against respondent Jos. Notarianni & Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,359) 


BEST VEGETABLE SERVICE, INC. v. PUBLIX FRUIT AND PRODUCE CoO., INC. 
PACA Docket No. 2-3995. Decided September 22, 1976. 


Acceptance—by unauthorized resale after notice of rejection—Damages— 
failure to prove—Reparation 


Where respondent accepted the lettuce in issue by unauthorized resale thereof and failed to 
prove a breach of warranty of merchantability with respect thereto, respondent is 
liable to complainant for the agreed purchase price of $684.25 for which reparation is 
awarded complainant with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Harold B. Coe, Seattle, WA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $684.25 in connection with a ship- 
ment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Best Vegetable Service, Inc., is a corporation whose 
address is 1105 S.E. Union Avenue, Portland, Oregon. 


2. Respondent, Publix Fruit and Produce Co., Inc., is a corporation 
whose address is P.O. Box 24032, Seattle, Washington. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. On or about April 19, 1975, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent 200 cartons of lettuce 
at $4.25 per carton delivered. 


4. On or about April 19, 1975, complainant shipped the quantity of 
lettuce called for in the contract to respondent’s place of business in 
Seattle, Washington, in a truck operated by Galliano & Son. 


5. Upon arrival of the shipment on approximately April 20, 1975, 161 
cartons were immediately turned over to respondent’s customers to ful- 
fill prior orders. 


6. Shortly thereafter, respondent informed complainant that it 
wished to reject the produce, and complainant agreed to send a truck to 
pick it up. When the truck arrived, only 39 cartons were available for 
shipment back to complainant. 


7. To date, respondent ‘has failed to pay complainant the sum of 
$684.25 for 161 cartons of lettuce at the contract price of $4.25 per 
carton. 
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8. A formal complaint was filed on September 30, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant asserts in his complaint, and respondent does not deny, 
that after delivery of the 200 cartons of lettuce contracted for, respond- 
ent notified complainant that it was rejecting the shipment, and the 
parties agreed that complainant would pick up the rejected produce. It is 
also undisputed that when the truck sent by the complainant arrived at 
respondent’s place of business, only 39 of the original 200 cartons were 
present. Respondent admits that the other 161 cartons, the subject of 
this proceeding, were sent to its customers in fulfillment of preexisting 
orders immediately after their arrival. In addition, respondent claims 
that it suffered substantial financial losses due to the poor condition of 
the lettuce received. 


Although respondent notified complainant that it was rejecting the 
lettuce, respondent’s resale of the 161 cartons was an act signifying ac- 
ceptance, within the meaning of section 46.2(dd) of the Regulations (7 
CFR 46.2(dd)). Baltes Potato Co. v. I. Kallish & Sons, 18 A.D. 301 
(1959). A buyer’s resale of goods is not inconsistent with its rejection 
thereof, nor does it constitute an acceptance, if after receiving notice of 
the rejection, the seller provides authorization for a resale, and such 
resale is subsequently made in accordance with reasonable instructions 
received from the seller. Uniform Commercial Code section 2-603. In 
this case, we can assume that both parties understood that upon the 
arrival of complainant’s truck to pick up the supposedly rejected goods, 
all 200 cartons were to be available for reshipment. Therefore, re- 
spondent’s resale of the 161 cartons was not made pursuant to com- 
plainant’s instructions, and constituted acceptance by respondent. 


Having accepted the shipment, respondent became liable to com- 
plainant for the agreed purchase price, less any provable damages 
resulting from complainant’s breach of contract. Respondent bears the 
burden of proving both breach and damages by a preponderance of the 
evidence. Mario Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 
(1975). 


Respondent contends that the lettuce it received from complainant 
was not in satisfactory condition, a contention that if adequately proven, 
would constitute a breach of the implied warranty of merchantibility 
given by the seller, which is set forth in section 2-314 of the Uniform 
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Commercial Code. To be merchantible under this warranty, goods must 
be at least such as pass without objection in the trade under the contract 
description, are fit for the ordinary purposes for which such goods are 
used, and run, within the variations permitted by the agreement, of even 
kind, quality and quantity within each unit and among all units 
involved. Elk Rapids Packing Company v. Neiman Brothers Company, 
Inc., 30 A.D. 582 (1971). Respondent has not presented adequate 
evidence in support of this contention, however, and we therefore must 
conclude that it has failed to sustain its burden of proof. Accordingly, 
respondent is liable to complainant for the agreed purchase price of the 
161 cartons, or $684.25, and its failure to pay such amount to 
complainant is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $684.25, with interest thereon at the rate of 
8 percent per annum from May 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,360) 


THE GARIN COMPANY v. SANTISI PRODUCE Co. PACA Docket No. 2-3977. 
Decided September 22, 1976. 


Suitable shipping condition—breach of warranty of—Damages—failure to 
prove—Deduction—failure to justify—Evidence—absence of as to resale— 
Reparation 


Where respondent failed to submit evidence of a prompt and proper resale of the lettuce in 
issue, respondent failed to sustain its burden of proof of damages resulting from 
complainant’s breach. Respondent therefore is liable to complainant for the agreed 
purchase price, less the amount already paid complainant by respondent thereon, for a 
total due and owing complainant of $1,064.00 for which reparation is awarded. 
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Andrew Y. Stanton, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
H. S. DiBlasio, Youngstown, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award a- 
gainst respondent in the amount of $1,064 in connection with a carload 
of lettuce shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, both parties were 
given an opportunity to submit evidence in affidavit form, but did not do 
so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, The Garin Company, whose address 
is P.O. Drawer 1731, Salinas, California. 


2. Respondent is a corporation, Santisi Produce Co., whose address is 
P.O. Box 2411, Youngstown, Ohio. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about May 31, 1975, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one carload of lettuce 
at $2.50 per carton plus cooling, brokerage, and Ryan recorder, for a 
total contract price of $3,158.80, f.o.b. 


4. On May 31, 1975, the lettuce was shipped in car No. PFE 351747, 
from California to respondent in Ohio, where it arrived on June 8, 1975. 
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5. At 1:30 p.m. on June 9, 1975, a Federal Inspection was made, 
which revealed the following, in pertinent part: 


Condition of Pack: Tight in layers. 
Temperature of Product: In various containers 39° 42°, 45°F. 


Condition: Heads or portion of heads not affected by condition factors are fresh, crisp, 
green color. Wrapper Leaves: No decay. Head Leaves: In most samples 1 to 3 heads, 
some none, average 4% damage by discoloration following bruising noted throughout 
pack and lot. From 1 to 6 heads per carton, average 16% Bacterial Soft Rot, mostly 
advanced, some in initial stages. 


Remarks: Warehouse records show lot unloaded from PFE 351747. 


6. Respondent subsequently sold the lettuce on account, and for- 
warded the proceeds of $2,094.80 to complainant, leaving a balance 
allegedly due of $1,064. 


7. A formal complaint was filed on September 24, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are in agreement as to the terms of the contract, and that 
respondent accepted the shipment and sold it for complainant’s account. 
Having accepted the produce, respondent became liable for the agreed 
purchase price, less any damages resulting from a breach of contract on 
the part of complainant. Evergreen Farms v. P. Tavilla Co., Inc., 29 A.D. 
649 (1970). 


Respondent asserts that the lettuce was abnormally deteriorated upon 
arrival and, in effect, argues that complainant breached its warranty of 
suitable shipping condition, for which respondent should receive a credit 
of $1,064. Complainant denies that the warranty was in effect due to 
abnormal transportation conditions, as evidenced by temperatures in 
the car being 10° too high during the first two days of transit, and the 
shipping time exceeding the norm by two days. 


As this was an f.o.b. sale, complainant warranted that, at the time of 
billing, when the goods were at the shipping point, the commodity would 
be in a condition which, if handled under normal transportation service 
and conditions, would assure delivery without abnormal deterioration at 
the contract destination. 7 CFR 46.43(j). Respondent bears the burden of 
proving both breach of warranty and damages resulting therefrom. The 
Garin Company v. Gelman Commission Co., 32 A.D. 223 (1973). The 
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burden is also on respondent to show, by a preponderance of the 
evidence, that transportation service’ and conditions were normal. R. F. 
Taplett Fruit & Cold Storage Co. v. Joseph Northwest, 19 A.D. 411 
(1960). 


From examination of the Ryan Tape (Report of Investigation Ex. No. 
5), it appears that the cooling mechanism in car No. PFE 351747 could 
well have malfunctioned. Accordingly, we conclude that the shipment 
was not handled under normal transportation service and conditions. 
However, this does not mean that the warranty of suitable shipping 
condition was automatically voided or rendered inapplicable. Where the 
condition of the produce on arrival at contract destination is such as to 
indicate that it would have been abnormally deteriorated at that time 
and place even if transportation service and conditions had been normal, 
the warranty is still in effect. Sanbon Packing Co. v. Spada Distributing 
Co., Inc., 28 A.D. 230 (1969). 


As noted in Finding No. 5, the Federal Inspection revealed the head 
leaves as having incurred an average of 4% damage by discoloration fol- 
lowing bruising, and 16% Bacterial Soft Rot, mostly in advanced stages. 
Good delivery standards for lettuce with no grade specified, as here, are 
set forth in section 46.44(a)(2) of the Regulations (7 U.S.C. 46.44(a\(2)) as 
follows: 


If the contract does not specify a U.S. grade or percentage of condition defects, the 
lettuce at destination may contain a maximum of 15% by count, of the heads in any 
lot which are damaged by condition defects, including therein not more than 9% 
serious damage of which not more than 5% may decay affecting any portion of the 
head exclusive of wrapping leaves. 


We believe that the decay disclosed by the Federal Inspection was so 
extensive and advanced, that even had transportation service and con- 
ditions been ideal, condition defects present in the load would still have 
exceeded the acceptable maximum provided in section 46.44(a)(2). 
Therefore, we conclude that the suitable shipping condition warranty 
was in effect when the lettuce arrived at destination, and that re- 
spondent has met its burden of proving a breach of such warranty. 


The measure of damages for breach of warranty in regard to accepted 
goods is the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if they 
had been as warranted. Gridley, Maxon & Company v. Zeiderstein Bros., 
30 A.D. 1917 (1971). The value of the goods accepted may be indicated 
by the proceeds of a prompt and proper resale. For the value the goods 
would have had if they had been as warranted, we will accept the con- 
tract price plus freight. 
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There has been no evidence submitted concerning respondent's resale 
of the lettuce, other than its assertion that it rightfully deducted $1,064 
from the contract price. We cannot therefore find the occurrence of a 
prompt and proper resale, and accordingly, we conclude that respondent 
has not met its burden of proving the damages it sustained as the result 
of complainant’s breach. Respondent is thus liable for the agreed pur- 
chase price of $3,158.80, less the amount already paid of $2,094.80, 
leaving $1,064. Its failure to pay this sum to complainant is a violation 
of section 2 of the Act for which reparation should be awarded with 
interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant the amount of $1,064, with interest thereon at the rate of 8 
percent per annum from July 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17, 361) 


In re LEE ROY BLALOCK, JR., and JIMMY ROSS BLALOCK, d/b/a BLALOCK 
BROTHERS TOMATO, BLALOCK BROTHERS WHOLESALE TOMATO 
REPACKERS, and BLALOCK BROTHERS TOMATO REPACKING. PACA 
Docket No. 2-4362. Decided August 24, 1976. 


Consent order 


Respondents have consented to issuance of the order herein against them for flagrantly 
and repeatedly violating the Act as found. Respondents’ license as a registrant is 
revoked. 


Dennis Becker, for complainant. 
Respondents pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”, initiated by a complaint filed on August 6, 
1976, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 


It is alleged in the complaint that during the period April 1976 
through June 1976, respondents purchased from seven sellers, and 
accepted in interstate and foreign commerce, 14 tons of tomatoes, a 
perishable agricultural commodity, but failed to make full payment 
promptly of the agreed purchase prices in the amount of $82,836.70. It 
is also alleged in the complaint that during the period March 1976 
through May 1976, respondents failed to make full payment promptly of 
$877.10 in brokerage fees earned by two brokerage firms for negotiating 
contracts of purchase and sale of 11 lots of tomatoes, a perishable agri- 
cultural commodity in interstate and foreign commerce. Complainant 
further alleges that such actions were wilful, repeated and flagrant 
violations of section 2 of the Act (7 U.S.C 499b). 


On August 13, 1976, respondents filed an answer to the complaint and 
consented to the entry of an order revoking their license. In that answer, 
respondents waived oral hearing, waived the right of appeal, waived the 
provisions of Section 10 of the PACA pertaining to 10 days’ notice 
before an order may take effect, waived the initial decision by the Ad- 
ministrative Law Judge, and consented to the issuance of a final order 
revoking their license with findings of fact and conclusions based upon 
the allegations of the complaint. 


On August 13, 1976, complainant filed a “Consent to Issuance of 
Order”. 


FINDINGS OF FACT 


1. Respondents, Lee Roy Blalock, Jr., and Jimmy Ross Blalock are co- 
partners doing business as Blalock Brothers Tomato, also trading as 
Blalock Brothers Wholesale Tomato Repackers, also trading as Blalock 
Brothers Tomato Repacking, Winston-Salem, North Carolina. Re 
spondents’ addresses are as follows: 


A. Lee Roy Blalock, Jr. 
5569 Pineview Drive 
Winston-Salem, North Carolina 27105 
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B. Jimmy Ross Blalock 
3401 Old Vineyard 
Winston-Salem, North Carolina 27105 


2. Pursuant to the licensing provisions of the Act, license No. 761511 
was issued to respondents on May 5, 1976, and next is subject to renewal 
on or before May 5, 1977. 


3. The Secretary has jurisdiction in this proceeding. 


4. Asmore fully set forth in paragraph 3 of the Complaint, during the 
period April, 1976 through June, 1976, respondents purchased from 
seven sellers, and accepted in interstate and foreign commerce, 14 lots 
of tomatoes, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchase prices in the total amount of 
$82,836.70. 


5. As more fully set forth in paragraph 4 of the Complaint, during the 
period March, 1976 through May, 1976, respondents failed to make full 
payment promptly of $877.10 in brokerage fees earned by two broker- 
age firms for negotiating the purchase and sale of 11 lots of tomatoes, a 
perishable agricultural commodity, in interstate commerce. 


6. The total of all amounts due and unpaid all sellers and brokers is 
$83,713.80. 


CONCLUSIONS 


The acts of respondents in failing to make full payment promptly of 
the agreed purchase prices, and in failing to make full payment 
promptly of the brokerage fees earned constitute wilful, flagrant, and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b). Respondents 
have consented to the issuance of an Order revoking their license. 
Complainant has recommended and consented to the issuance of such an 
Order. Accordingly, the following Order is issued. 


ORDER 


Effective 10 days of the date of entry herein, respondents’ license is 
hereby revoked. This Decision and Order shall become final upon its 
issuance. 


Copies hereof shall be served upon the parties. 
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(No. 17,362) 


BUSHMAN’S, INC. v. DIRECT PRODUCE. PACA Docket No. 2-3961. Decided 
August 24, 1976. 


Record evidence—sufficiency of to determine amount of respondent’s li- 
ability—Reparation 


Based upon the record evidence herein, respondent accepted the potatoes in issue and is li- 
able to complainant therefor at the rate of $1.75 per box, for a total of $752.50 for 
which reparation is awarded. 


James V. Wright, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $752.50 in connection with a trans- 
action in interstate commerce involving 430 boxes of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability to com- 
plainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant and respondent, respectively, were given the opportunity to 
submit an opening and an answering statement. Neither did so. Each of 
the parties was also given the opportunity to file a brief, but neither did 
so. 
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FINDINGS OF FACT 


1. Complainant, Bushman’s, Inc., is a corporation whose address is 
P.O. box 167, Rosholt, Wisconsin. 


2. Respondent is an individual, Gordon W. Willingham, doing busi- 
ness as Direct Produce, whose address is 1212 Kilby Terrace, Anniston, 
Alabama. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about December 8, 1974, in the course of interstate com- 
merce, complainant sold to respondent 430 boxes of potatoes at an 
agreed price of $1.75 per box, or a total contract price of $752.50. At the 
time of sale, the potatoes were on a truck at respondent’s place of busi- 
ness at Anniston, Alabama, after shipment by complainant from loading 
point in the State of Wisconsin. 


4. Subsequent to the sale set forth in Finding of Fact No. 3, respond- 
ent accepted the potatoes and unloaded them from the truck. 


5. No payment has been made by respondent to complainant in 
connection with this transaction. 


6. An informal complaint was filed on April 1, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue raised herein has to do with the nature of the agree- 
ment under which these potatoes were accepted by respondent. Accord- 
ing to complainant, the transaction between the parties was one of pur- 
chase and sale. Respondent, on the other hand, alleges that the potatoes 
were taken on consignment. 


The evidence in. the record before us is meager, consisting of com- 
plainant’s verified formal complaint and the Department’s report of 
investigation. Although respondent filed an answer, it does not qualify 
as evidence, since it was not verified. See, in this respect, section 
47.20(a) of the Rules of Practice (7 CFR 47.20(a)). 


Complainant in its verified complaint alleges, in substance, that the 
potatoes were sold to respondent under the terms set forth in our Find- 
ing of Fact No. 3. Respondent in his unverified answer, however, alleges 
that the potatoes were left with him on consignment, with the under- 
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standing that he would pay complainant $1.75 per box if the potatoes 
could be sold. Respondent further alleges that he reconsigned the tubers, 
but did not receive any money for them. 


In Exhibit No. 3 to the report of investigation, which is an undated 
letter from respondent addressed to the Department and received on 
April 22, 1975, respondent states that these potatoes were shipped to 
him by complainant without being ordered, and that he then talked by 
phone with complainant’s Jerome Bushman, who asked him (respond- 
ent) to unload the tubers and do what he could with them. Respondent, 
further in this letter, states that he reconsigned the potatoes to one 
Robert Brown at $1.85 per box; that he informed complainant of this; 
and that complainant said, “Pay me $1.75 per box.” Respondent further 
relates that Brown absconded after receiving the potatoes, and that 
respondent never received any money in connection with the reconsign- 
ment to Brown. Respondent admits in this letter that he promised to pay 
complainant for the potatoes, but states that business had been bad and 
he had been unable to do so. 


In reviewing the record, we are of the opinion that the evidence is suf- 
ficient to establish respondent’s liability to complainant for the potatoes 
at the rate of $1.75 per box, or a total of $752.50. Respondent’s failure 
to pay complainant this sum is in violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $752.50, with interest thereon at the rate of 
8% annum from January 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 17,363) 


CARLYLE R. THIELE v. WALTER SLOAN. PACA Docket No. 2-3934. 
Decided August 27, 1976. 


Express warranty—failure to establish breach of—Merchantability—warranty 
of not applicable—Suitable shipping condition—Warranty of not applicable— 
Reparation 


Where respondent accepted, and inspected, the apples in issue, and failed to sustain his 
burden of proof of breach of express warranty with respect to said produce and 
neither the suitable shipping condition nor merchantability warranties are applicable, 
respondent is liable to complainant for the total contract price of the apples in the 
amount of $2,231.25 for which reparation is awarded. 


James V. Wright, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the sum of $2,231.25 in connection with a trans- 
action involving a truckload of apples which were contemplated to move 
in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant was given the opportunity to file an opening statement, but did 
not do so. Respondent filed an answering statement. Complainant filed a 
brief. 








| 
| 
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FINDINGS OF FACT 


1. Complainant, Carlyle R. Thiele, is an individual whose address is 
Box 3247-E Shawnee, Berrien Springs, Michigan. 


2. Respondent, Walter Sloan, is an individual whose address is 923 
Sanitarium Drive, Madison, Tennessee. At the time of the transaction 
involved herein, respondent was not licensed, but was subject to license, 
under the Act. 


3. On April 18, 1975, in contemplation of shipment in interstate com- 
merce, complainant sold to respondent 400 cartons of apples, for a total 
contract price of $2,231.25, with the apples to be picked up by respond- 
ent at complainant’s place of business in Berrien Springs, Michigan, on 
April 25, 1975. 


4. Pursuant to the foregoing contract, complainant packed 400 boxes 
of apples and had them ready for delivery to respondent at Berrein 
Springs, Michigan, on April 25, 1975. Respondent, however, failed to 
put in an appearance on April 25, and in fact did not take delivery of the 
apples from complainant until late in the evening of May 4, 1975. In the 
nine-day interval between April 25 and May 4, complainant kept the ap- 
ples in his storage at his place of business at Berrien Springs. 


5. Upon arrival at Berrien Springs in the late evening of May 4, 1975, 
respondent loaded the apples onto his truck, after first examining an un- 
specified quantity of the fruit, and gave complainant a check in the 
amount of the contract price ($2,231.25). This check was subsequently 
dishonored upon presentation by complainant, being returned with the 
notation “Returned. Insufficient Funds” stamped upon its face by the 
payee bank. 


6. Complainant has received no payment from respondent in connec- 
tion with this transaction. 


7. The formal complaint was filed on August 5, 1975, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits that it received and accepted the truckload of ap- 
ples involved herein. This being so, respondent is liable to complainant 
for the agreed purchase price thereof, less provable damages resulting 
from any breach of warranty by complainant. The burden of proving 
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both the breach and the damages, by a preponderance of the evidence, 
rests upon respondent. Moritz v. Tannous, 21 A.D. 158 (1962). 


Based upon the contents of complainant’s invoice rendered in connec- 
tion with this sale, which states that the four varieties of apples making 
up this shipment were U.S. Fancy grade, it would appear that we are 
dealing here with an express warranty. A somewhat troublesome ques- 
tion is presented, however, as to whether the warranty survived the 
nine-day delay of respondent in taking delivery, or whether such delay 
negated the warranty. For reasons which shall hereinafter appear in 
these conclusions, we find it unnecessary to resolve this issue. Instead, 
we shall assume that the warranty applies and will consider whether 
such warranty was breached by complainant. 


In this connection respondent in his verified answer alleges that he 
loaded the apples onto his truck at Berrien Springs, Michigan, in the late 
evening of May 4, 1975; that he then proceeded with them to an un- 
specified point in Missouri, arriving there some eight hours later; and 
that the apples were under refrigeration at all times during this eight- 
hour transit period. Respondent further alleges that he examined the ap- 
ples upon arrival in Missouri and found them to be “dark from the core 
out” and to be “mushy and mealy” at that time. 


In support of his claim concerning the condition of the apples in Mis- 
souri, respondent offers in evidence as his answering statement an af- 
fidavit dated April 1, 1976, signed by Lorraine Thomas, Chairman, Hill- 
crest School Fruit Program, St. Louis, Missouri. The affidavit, in its en- 
tirety, is as follows: 


TO WHOM IT MAY CONCERN: 


Last year Walter Sloan brought us a load of apples for us to help him sell. About 
90% of the apples sold were either very soft or so brown inside that they were not 
worth taking home. 


Very little evidentiary weight can be given to the statement made in 
this affidavit, since it is not established that the apples to which Ms. 
Thomas refers in her affidavit are the same as those involved in this 
proceeding. As to respondent’s statement concerning the condition of 
the apples, such statement, in the absence of other corroborating evi- 
dence such as a Federal inspection certificate, is not sufficient in our 
view to establish a breach of the express warranty as to grade, and it is 
so concluded. 


As to the warranty of merchantability which might be invoked in 
connection with this transaction, we find it inapplicable here, since 
respondent admits that he examined the apples prior to loading and ac- 
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ceptance (Finding of Fact No. 5). In this connection it has been held, in 
Frick & Montgomery v. Gold Ribbon Warehouse, 14 A.D. 484 (1955), 
that “. . . [W]Jhere a purchaser has the opportunity to inspect, and does 
actually inspect the merchandise which he is about to purchase, he can- 
not thereafter complain as to the quality of the merchandise which he 
buys and there is no warranty of merchantability in such sale”. The war- 
ranty of suitable shipping condition is likewise inapplicable, since there 
was no agreement between the parties as to the contract destination of 
the goods. See section 46.43(i) and (j) of the Department’s regulations (7 
CFR 46.43(i) and (j)). Accordingly, and as to these warranties, no ques- 
tion is presented with respect to either breach or damages. 


Respondent’s failure to pay complainant the contract price of the ap- 
ples herein is in violation of section 2 of the Act, for which reparation 
should be awarded to complainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,231.25, with interest thereon at the rate 
of 8% annum from June 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


STAY ORDER-PENDING ISSUANCE OF FURTHER ORDER 


(No. 17, 364) 


CHERRY Foops, INC. v. CHERRY LANE Foops, INC. PACA Docket No. 
2-3599. In order issued September 20, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17, 365) 
THE GARIN COMPANY v. NICHOLAS J. ZERILLO. PACA Docket No. 


2-4049. In order issued August 27, 1976, by Donald A. Campbell, 
Judicial Officer. 
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DISMISSAL-SETTLEMENT BETWEEN PARTIES 


(No. 17,366) 


F. E. BALDWIN AND COMPANY vu. JOE BELSON. PACA Docket No. 2-4135. 
In order issued September 2, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17, 367) 


MENDELSON-ZELLER CO., INC. v. E & S PRODUCE DISTRIBUTORS. PACA 
Docket No. 2-3634. In order issued September 21, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No. 17, 368) 


STADELMAN FRUIT, INC. v. JACK VANDENBERG, INC. PACA Docket No. 
2-4001. In order issued August 26, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17, 369) 


WARD BAKING COMPANY, INC. v. RED CHEEK, INC. PACA Docket No. 
2-4148. In order issued August 26, 1976, by Donald A. Campbell, 
Judicial Officer. 


REPARATION AWARDED-ADMISSION OF LIABILITY 


(No. 17,370) 


PURE GOLD, INC. v. DAVID W. HENNING, d/b/a WESTERN SHIPPERS 
TRADING COMPANY. PACA Docket No. 2-4096. Reparation of 
$2,500.00 with 8 percent interest from May 1, 1975, awarded com- 
plainant against respondent in order issued September 2, 1976, by 
Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED-DEFAULT ORDER 


(No. 17, 371) 


PALMER AND COMPANY v. MICHAEL KING CORPORATION d/b/a KING 
BROKERAGE Co. PACA Docket No. 2-4382. Reparation of $7,264.28 
with 8 percent interest from March 1, 1976, awarded complainant 
against respondent in order issued September 1, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17, 372) 


DIXON PRODUCE COMPANY, INC. v. CAROLYN J. PEEPLES d/b/a PEEPLES 
PRODUCE Co. PACA Docket No. 2-4357. Reparation of $1,382.00 
with 8 percent interest from May 1, 1975, awarded complainant a- 
gainst respondent in order issued September 2, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17, 373) 


LOUIE PRODUCE COMPANY v. BIG Q CHIN d/b/a QUONG LEE Co. PACA 
Docket No. 2-4356. Reparation of $14,820.97 with 8 percent in- 
terest from September 1, 1975, awarded complainant against re- 
spondent in order issued September 2, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,374) 


E. VEGA & SONS PRODUCE v. RAMIRO RAMON, JR., d/b/a NUECES PRODUCE 
Co. PACA Docket No. 2-4370. Reparation of $2,272.50 with 8 per- 
cent interest from January 1, 1976, awarded complainant against 
respondent in order issued September 9, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 17,375) 


JAIME CARRILLO HERNANDEZ v. R & L PRODUCE COMPANY, INC. PACA 
Docket No. 2-4373. Reparation of $61,902.60 with 8 percent in- 
terest from September 1, 1974, awarded complainant against re- 
spondent in order issued September 9, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17, 376) 


J. N. JOHNSON, JR., t/a J. N. JOHNSON, JR-~ YAMS AND PRODUCE v. POLING 
CORPORATION, INC. PACA Docket No. 2-4369. Reparation of 
$4,504.76 from March 1, 1976, awarded complainant against re- 
spondent in order issued September 9, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17, 377) 


L. A. CHILI HOUSE v. RICHARD O. HAGELBERG AND ROBERT L. DAMERON, 
d/b/a DE ORO PRODUCE. PACA Docket No. 2-43874. Reparation of 
$14,208.03 with 8 percent interest from September 1, 1975, 
awarded complainant against respondent in order issued September 
9, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17, 378) 


ROCKY PRODUCE INC. v. RAINBOW Foops Co., INc. PACA Docket No. 
2-4378. Reparation of $8,435.50 with 8 percent interest from No- 
vember 1, 1975, awarded complainant against respondent in order 
issued September 13, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17, 379) 


J-B DISTRIBUTING Co. v. RAY BOLL, INC. and/or RAY BOLL. PACA Docket 
No. 2-4165. Reparation of $23,643.65 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in or- 
der issued August 31, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 17, 380) 


SOL SALINS, INC. v. PAPPAS PRODUCE, INC. PACA Docket No. 2-4398. 
Reparation of $5,156.00 with 8 percent interest from January 1, 
1976, awarded complainant against respondent in order issued 
September 23, 1976, by Donald A. Campbell, Judicial Officer. 
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